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EDITORIAL
It is with immense pleasure that I present this fourth issue of the International
Journal on Consumer Law and Practice, 2016. The journal is truly a oneof-its-kind endeavour of the Chair on the Consumer Law and Practice at
the National Law School of India University, Bangalore, established by the
Ministry of Consumer Affairs, Food and Public Distribution, Department
of Consumer Affairs, Government of India, New Delhi.
The relevance of Consumer Laws received a further boost, internationally,
when very recently the United Nations General Assembly (22 December
2015, Res. 70/186) adopted the United Nations Guidelines on Consumer
Protection(UNGCP) originally adopted in 1985 and then expanded in 1999).
The UNGCP 2015 show an improved departure from the 1999 guidelines, in
terms of extending their application to state-owned enterprises (Guideline
2), introducing four new “legitimate needs” into Guideline 5 and inserting
completely new and contemporary sections on the Principles for Good
Business Practices (11), National Policies for Consumer Protection (1415), Electronic Commerce (63-65) and Financial Services (66-68). Further,
the section on Dispute Resolution now includes references to debt and
bankruptcy; the section on International Cooperation has been significantly
bettered by inserting guidelines (82-90) dealing with enforcement
cooperation mechanisms at the cross-border level and a new section on
International Institutional Machinery has been inserted.
Further, the EU Resolution on Online Dispute Resolution for
Consumer Disputes (21 May 2013), coupled with the UNGCP 2015, provide
a strong beacon of light to the Online Consumer Mediation Centre set up at
NLSIU last year. This journal too is a crucial step towards meeting the goal
of enlightening students, academicians, practitioners, legal professionals,
etc. about growing trends in this area, with an international perspective in
mind. We feel truly honoured to be receiving excellent articles year on year
iii

from authors across the globe, covering very diverse and intriguing facets
of the field of Consumer Law and Practice.

I would like to thank Mr. Mahesh S. Betasur, Assistant Professor
(Ad-Hoc) and Ms. Bhuvanyaa Vijay, Student Editor, NLSIU who
have contributed to the making of this issue and whose work
increased the quality of articles even more..
Prof. (Dr.) Ashok R. Patil

Chief Editor
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The New Consumer Law in China:
Improvements and Enforcement
Dan Wei1*
Abstract
The Law on the Protection of Rights and Interests of Consumers in the People’s
Republic of China was revised for the first time after 20 years of existence, having the
new Consumer Law entered into force on 15 March 2014. As the largest developing
country in the world, China has experienced a galloping economic development
over the past decades, accompanied by major changes within the form, structure
and mentality of consumption. Nevertheless, China’s economic development model
has also evidenced a market disorder, which has been historically experienced by
many of the transitioning countries. The paper analyses the scenario that has made
it imperative to undertake a review of China’s Consumer Law, identifies the main
improvements and makes a report on the implementation of the new law. Along with
the administrative enforcement, the courts also play an extremely important role in
the defence of consumer rights. On July 1 2015, the Shanghai Consumer Council
brought a collective action to the 1st Section of the Intermediate People’s Court of
Shanghai based on Art. 47 of the new Consumer Law. The new Consumer Law
of China has given new rights to consumers and new responsibilities to operators.
Although in general it may be said that the new law has obtained positive results
for more than a year, the truth is that it still has new challenges ahead. In my view,
the latest review of the Consumer Law does not cease to hold shortcomings and
room for improvement.

Context of the Consumer Law Review

The Law on the Protection of Rights and Interests of Consumers in the
People’s Republic of China, promulgated in 1993, the same year in which
the Constitution of the PRC was amended and when it was explicitly
determined, for the first time that “[T]he State practices a socialist market
economy,” aimed at the gradual reduction of government intervention in
the market. Therefore, the Law on the Protection of Rights and Interests
1
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of Consumers, while being law regulating economic activity, assumed the
mission to protect legitimate rights and interests of consumers, to maintain
the socio-economic order and to promote the healthy development of the
socialist market economy. The Law was revised for the first time after 20
years of existence, by “Decision of the Standing Committee of the National
People’s Congress on the Review of the Law on the Protection of the Rights
and Interests of Consumers” of 25 October 2013, having the new Consumer
Law entered into force on 15 March 2014.
As the largest developing country in the world, China has experienced
a galloping economic development over the past decades, accompanied by
major changes within the form, structure and mentality of consumption.
Nevertheless, China’s economic development model has also evidenced a
market disorder, which has been historically experienced by many of the
transitioning countries.2 According to economist Hu Angang, the main factor
that gives cause to the economic chaos is called the “information gap,”
translated in incompleteness, asymmetry, lack of clarity and transparency
of information,3 resulting in an emergence of a “crisis of confidence”
and a “lack of confidence” in various sectors of life (including of course
in the context of consumer relations).4 At the same time, the market of
Mainland China has been flooded by large quantities of counterfeit and
low quality goods and there have been serious food safety issues. On
the other hand, with the development of data processing, the use of the
internet for broadcasting and telecommunications for the sale of goods
or the provision of services became increasingly common, with a whole
new range of consumption conflicts resulting therefrom. In a context of
full access to financial markets, the consumer generally barely aware of
risk prevention, began to be subject to continued damage to his legitimate
2
3
4

Liu Yan and Zhang Longlin e Fu Chunguang, The Institutional Problems of Transition
Countries and Strategic Choice of China, 10 Journal of Central University of Finance
& Economics (2012).
Xie Qingkui (coord.), WTO and Government Response 149 (2003).
Wang Gang, The Crisis of Confidence and the Regulation of Market Order in Transition
Economies, 1 Russian, East European, and Central Asian Studies (2007)
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rights and interests. It was in this scenario that it has become imperative
to undertake a review of China’s Consumer Law.
The Rights and Responsibilities arising from the New
Consumer Law

The Consumer Law originally had a total of 55 articles, structured in 7
chapters, referring to the General Provisions, Consumer Rights, Duties of
Business Operators, State Protection of Consumers’ Rights and Legitimate
Interests, Consumers’ Organizations, Dispute Resolution, the Legal
Responsibility and Supplementary Provisions. The new Consumer Law
came to integrate a total of 63 articles, by introducing changes essentially
at 5 levels:
First, there shall be an explanation, clarification and thickening of
consumer rights, eliminating the legal vacuum in the area of financial
consumption by the express affirmation of the possibility of defending
the rights and legitimate interests of consumers in the financial sector in
accordance with the law.5 Also for the first time, the law came expressly to
enshrine the protection of personal data as an important right and interest
of the consumer, ruling on the respective civil and administrative liability
of offenders.6 On the other hand, the law has provided a cooling-off period
for the consumer, allowing, in the absence of a State provision or agreement
to the contrary, that the product can be returned within 7 days counting
from the consumers’ reception.7
Second, the responsibiliies and obligations of business operators
are reinforced. The law came to solve the issue of difficult gathering of
evidence by the consumer in his defence, with the reversal of the burden
of proof to the operator in disputes arising from the discovery of defects
5

6
7

Art. 28 of the Law on the Protection of Rights and Interests of Consumers of the People’s
Republic of China, approved on the 4th Session of the Permanent Commission of the 8th
People’s National Congress on 31 October 1993 and altered by the 5th Session of the
Permanent Commission of the 12th People’s National Congress on 25 October 2013.
The Law, supra note 4, at Arts. 14, 29, 50 and 56.
The Law, supra note 4, at Art. 24.
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in durable goods or decorating services or property repair within 6 months
from the date of acceptance by the consumer. On the other hand, the recall
scheme was extended to defective products, which initially covered only
the automotive8 scope to any product or service, to protect personal and
property security of the consumer.9 Another aspect, which differs from the
majority of the compensatory mechanisms provided for in civil law, is the
introduction of a penalty compensation scheme. The Consumer Law came
to aggravate the penalties applicable to operators when providing counterfeit
products or services, from the old “plain return and compensation of such”
to the limit “plain return and treble compensation,” that is, an operator must
increase the amount of compensation according to customer requirements,
which should be at least 500 yuan and a maximum of 3 times the price of
the product or service purchased by the consumer.10
Third, in line with the trend of development of e-commerce and the
digital economy, the new Consumer Law came to regulate new forms
of consumption, including cyber consumption, also strengthening the
protection of rights of free choice, information and fair negotiation. In
particular, it establishes that the consumer is entitled to return the product
without justified reason, within 7 days of his receipt whenever there is use
of the Internet, broadcast, telecommunications or mail by the operator for
the sale of his products.11 To enhance the effectiveness of the law, policy
makers did not fail to list the situations that discourage the return of products
and to state a requirement, that the product to be returned must be in good
condition and the respective expenses are to be borne by the consumer.
On the other hand, operators of cyber platforms must also assume limited
legal responsibility, anticipating the payment of compensation due to
the consumer whenever it cannot provide the actual name, domicile and
effective ways to contact the seller or service provider. In the event that
8

Regulation for the Administration on the Recall of Defective Automotives of 1 January
2013.
9 The Law, supra note 4, at Arts. 19, 33 and 56.
10 The Law, supra note 4, at Art. 55.
11 The Law, supra note 4, at Art. 25.
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the seller or service provider is or should be aware of the injury of rights
or legitimate interests of the consumer by the use of the cyber platform,
the respective platform operator must respond jointly if he did not adopt
the necessary measures.12
Fourth, the new law has come to strengthen the supervisory powers
and administrative responsibilities of the state and administrative bodies.
When the old law empowered the industrial and commercial administration
services to impose fines to business operators 2-5 times the amount illegally
obtained, the new law raises the penalty intensity and the illegality of
the operators’ costs, allowing the fine to be 10 times the amount illicitly
obtained. Similarly, the upper limit of the fine in the absence of product
illicitly obtained was raised from 10,000 RMB under the old law to 500,000
RMB under the new law. On the other hand, to increase transparency in law
enforcement, increase participation and public scrutiny and, also, to create
an environment where agents can interact in good faith, the sanctioning
bodies should, under the new law, record and publish all unfair acts in the
individual history of each business operator.13
Fifth, it expressly enshrines the status and nature of consumer
associations and extends their powers. Consumer groups differ from the
majority of civil society groups because they are semi-official organizations
set up on the initiative of governments, led by the Industrial and Commercial
Management Services of the corresponding level and financed by the
respective government. The old law assigned them the nature of “social
community,” and the doctrine also agrees that these associations were
“social government communities.”14 However, the new law came to
replace the term for “social organization” following and in line with the
new definition of “social community” given by Art. 2 of the Regulations
12 The Law, supra note 4, at Art. 44.
13 The Law, supra note 4, at Art. 56.
14 Liang Huixing, The Policy and Consumer Legislation in China, 5 Law Science 21
(2000). For the analysis of the doctrinal concept of social collectivities in China, see,
Yu Keping, The Civil Collectivities in China: Concept, Classification and Institutional,
1 Social Sciences in China 109-122 (2006).
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for the Administration of Registration of Social Collectivities, promulgated
by the State Council in 1998, according to which social communities refer
only to “non-profit social organizations formed voluntarily by Chinese
citizens to achieve the common goals of members in accordance with the
respective regulations.” The new Consumer Law had especially in view to
clarify the “duties of public interest” of consumer associations by giving
them, in particular, the legitimacy for bringing collective actions. When
facing the injury of rights or legitimate interests of a plurality of consumers,
they have standing to bring an action before the people’s courts, the China
Consumers’ Association and consumer associations established by the
provinces, autonomous regions and municipalities directly dependent on
the Central Government.15 It is clearly a demonstration of manifestation
in the area of consumption, when we talk about the system of “collective
action” introduced with the reform of China’s Civil Procedure Law of 2012,
specified to the field of consumer relations. On the other hand, the new
Consumer Law also provides that consumer groups can participate in the
law-making process, regulations and normative standards relating to the
rights and interests of consumers, thus broadening the scope of action of
consumers in the legislative process. In support of the defence of consumer
rights, the associations now also have the power to hire qualified experts
to conduct expertise.16
As is easy to see, the review of the Consumer Law was guided by the
legislative design of consumer rights protection as the weaker party in
consumer relations. Whereas consumer protection is a joint responsibility
of the State and society in general and as it is an important civil right, the
Consumer Law has clear characteristics of a social law, whose legal system
is to ensure the safety, loyalty and justice in consumer relations.

15 The Law, supra note 4, at Art. 47.
16 The Law, supra note 4, at Art. 37.
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Statistics of Consumer Complaints

About one year after the entry into force of the new Consumer Law
on the 15 March 2014, the statistics published by the China Consumer
Association17 shows us that in the period between 2014 and the 3rd quarter
of 2015, China’s consumer associations received a total of 1,057,965
consumer complaints, having settled 908,987 of them, at a rate of 85.92%,
recovering economic damage to consumers amounting to RMB 1.9263
billion. During the same period, 12,786 complaints were received asking
for damages for fraud of business operators, 1917 of which obtained
the support of associations for the bringing of action. The main reasons
for complaints lead back to the product quality, after-sales service and
contractual issues, occupying respectively 45%, 20% and 13% of total
complaints, the remainder being for the price, misleading advertising, the
counterfeiting and measuring and counting, with 0.3% of cases relating to
the human dignity user. According to a classification based on the type of
product, in 2014 the complaints essentially related, in descending order,
on appliances, clothing, items of daily use, transport instruments and
food products. Already in 2015, the building materials have replaced food
products, occupying the 5th place in this ranking. As for services, for much
of the period between 2014 and 2015 complaints have focused on daily
social services, cyber services, sales, telecommunications and the courier.
According to the data released by the China Consumers’ Association
in the first press conference, which occurred after the first year of the new
Consumer Law, China’s consumer associations have been facing four
major obstacles in implementing the law:18 1) The protection of consumers’
personal data continues to face difficulties in terms of prevention, the
standard of proof and the level of compensation; 2) The conflict mediation
17 Calculated by the China Consumers’ Association, based on the analysis of the cases
received by the association of consumers of China in the 1st semester of 2014 and the
3rd trimester of 2015, available at http://www.cca.org.cn/zxsd/detail/24840.html, http://
www.cca.org.cn/tsdh/detail/25440.html and http://www.cca.org.cn/tsdh/detail/25622.
html.
18 Available at http://news.sohu.com/20150312/n409703563.shtml.
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by the associations has been hampered with the mechanism of punitive
damages; 3) The fact that a considerable number of cyber platforms have
broadened the interpretation of the “return without cause within seven
days” to prevent the exercise of consumer rights; 4) There continue to
occur obstacles in the execution of the rights to information, security, free
choice and fair dealing of the financial consumer.
The Administrative and Judicial Enforcement of
Consumer Law

Alongside the new Consumer Law which acts as the basic law for
consumer protection, it still has as its disposal other laws, administrative
regulations and ministerial regulations closely related to consumer interests,
such as the Law on Quality of Products, the Law on Prices, the Law on
Measurement and Counting, the Law against Unfair Competition, the
Advertising Law, the Law of Trademarks and the Food Safety Law, as well
as local regulations and administrative regulations consumer protection
emanating from 31 provinces and cities in mainland China, adding to a total
of about 200 legal documents on consumer rights applicable throughout
the country, according to data from the China Consumers’ Association.19
As regards financial consumption, prepayment and personal data already
existed in ministerial regulations before the entry into force of the new
Consumer Law.20
A special fact that deserves being mentioned is that the General
Directorate of Commercial and Industrial State Administration Services,
as the lead agency for implementing the new Consumer Law, published
19 Available at http://www.cca.org.cn/wqfg/list/25.html.
20 As the Administrative Measures on Payment Services Provided by Non-Financial
Institutions, issued by the People’s Bank of China on 14 June 2010, to take effect from
1 September 2010; Administrative measures (Experimental) on Commercial Cards
Prepaid Purpose Single, issued by the Ministry of Commerce on 21 September 2012,
to take effect from 1 November 2012; Administrative Measures on the relative activity
to Prepaid Cards of Payment Institutions, issued by the People’s Bank of China on 27
September 2012, to take effect from 1 November 2012; and the Personal Data Protection
Standards for Users of Telecommunication and Internet services, issued by the Ministry
of Industry and Data Processing on 16 July 2013, to take effect from 1 September 2013.
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in early 2015 a set of illustrative paradigmatic cases of injuries to rights
and interests of consumers, all related in some way with cybernetic
transactions,21 focusing in particular on false advertising, fictitious
transactions and sale of counterfeit goods. The recent years, marked by
the exponential development of e-commerce in China, the amount of the
cyber sales has seen an increase of over 40% per year, reaching the amount
of 280 million yuan in 2014, albeit with a fee of product authenticity of
only 58.7% and an annual increase of 356.6%22 complaints. In view of the
content and characteristics of consumer complaints, the General Directorate
has continuously evaluated the problems encountered in law enforcement
and, based on existing laws and regulations, has produced timely new legal
instruments, such as administrative measures on cybernetic transactions,23
measures on inspection by sampling the quality of products in circulation,24
measures for the treatment of consumer complaints by the Commercial and
Industrial Management Services,25 interim provisions on the publication of
information related to the administrative sanctions applied by the Industrial
and Commercial Administration Services26 and sanctioning measures for
acts harmful to consumer rights and interests (hereinafter sanctioning
measures).27
In particular, the sanctioning measures (with 22 items) came to increase
the effectiveness of the new Consumer Law through a full densification of
the duties of business operators enshrined in Chapter II of the Consumer
21 Available at http://www.legalinfo.gov.cn/zhuanti/content/2015-03/16/content_6000717.
htm?node=75073.
22 Available at http://politics.people.com.cn/n/2015/1103/c1001-27769673.html.
23 Published by Order of the General Directorate of Commercial and Industrial Management
Services, No. 60 of 26 January 2014, to take effect from 15 March 2014.
24 Published by Order of the General Directorate of Commercial and Industrial Management
Services, No. 61 of 14 February 2014, to take effect from 15 March 2014.
25 Published by Order of the General Directorate of Commercial and Industrial Management
Services, No. 62 of 14 February 2014, to take effect from 15 March 2014.
26 Published by Order of the General Directorate of Commercial and Industrial Management
Services, No. 71, of 19 August 2014, to take effect from 1 October 2014.
27 Published by Order of the General Directorate of Commercial and Industrial

Management Services, No. 73, of 1 January 2015, to take effect from 15 March
2015.
9

Law (14 articles), with the following content: quality below legal standards
(Art. 5), false advertising (Art. 6), fake brands (Art. 5), return without cause
within seven days in cyber transactions (Art. 9), after-sales services (Art.
10), consumption by advanced payment (Art. 10), violation of consumers’
personal data (Art. 11), unfair contractual clauses (Art. 12) and illegal acts
of service operators (Art. 13), serving as a basis for the enforcement of
the new Consumer Law by the administrative bodies. Features enhanced
by the sanctioning measures can be summarized as follows: at the outset,
its main content reflects the most pronounced problems as configured in
complaints received from consumers since the entry into force of the new
Consumer Law, problems which coincide precisely with the obstacles to
the enforcement of the law. Thus, the General Directorate came to fulfil
the legal duties using the powers conferred by the Act, enhancing the
functionality in their implementation. In the second place, in many of the
rules in the sanctioning measures an exemplary method is employed to
densify the most credible cases of injury of consumer rights and interests in
the provision of goods or provision of services by operators as a complement
and enhancement of the content of the new Consumer Law providing
grounds for the application of the provisions on sanctions contained therein.
Thus, for example, Art. 6 lists openly acts of misleading advertising or
inducing in error; Art. 9 indicates four types of “delaying tactics or forms
of unjustified refusal” against the exercise of the consumer’s right to return
without cause within the cyber transactions; Art. 11, in addition to the
discipline of the new Consumer Law, describes three forms of violation
of consumers’ personal data; Art. 12 openly lists the general contractual
clauses contrary to the law; and Art. 16 clarifies the notion of “fraud” for
the purposes of the punitive compensation system provided for in the new
Consumer Law. Third, in strengthening the coactivity of the sanctioning
measures, all sanctions, whether tort or not, are associated to it.
Along with the administrative enforcement, the courts also play an
extremely important role in the defence of consumer rights. It should
be noted in this regard that, by June 2015, there was a total of 199,000
10

lawsuits in the country, 179,000 of which completed the trial, verifying
a remarkable increase in the winning rate on the part of the consumer.28
The Supreme Court issued respectively on the 23 December 2013 and the
16 June 2015, a “judicial interpretation on the provisions relating to some
problems in law enforcement in the prosecution of cases involving food
or medicine” and 10 paradigmatic cases on the protection of consumer
rights.29 An analysis of the cases allows us to understand some aspects of the
application of the new Consumer Law by the Chinese courts. First, in terms
of geographical distribution, all 10 cases occurred in directly dependent
municipalities of the Central Government or in coastal provinces and
large cities, showing an imbalance in the territorial application of the new
Consumer Law in Mainland China, meaning there is a need to strengthen
sensitivity to consumer protection in smaller inner cities and rural areas.
Secondly, it appears that the content of judicial protection orders are
broadly identical to the administrative complaints, focusing on foodstuffs
(including nutritional supplements and wines), communication products,
home appliances, cars, jewellery and services. Third, cases basically reflect
the new schemes introduced by the new Consumer Law, in particular with
regard to reversing the burden of proof, punitive damages for commercial
fraud, consumption in advance of payment, recall of defective products
and cyber shopping. Fourth, the cases portray violations of basic consumer
rights, which are highly representative, in particular, of the rights to safety,
28 Available at http://www.npc.gov.cn/npc/xinwen/2015-11/03/content_1949930.htm.
29 Available at http://www.court.gov.cn/zixun-xiangqing-14729.html; They are the cases: 1)
Yin Chang Yi against the subsidiary of Wuhan Hanfu Supermarket Co. Ltd. in Hanyang,
on a contract of sale; 2) Liu Xin against Shanxi Lixin Pharmacy, on a contract of sale;
3) Wang Xin against Xiaomi Technology Co. Ltd., on a contract of sale online; 4) Li
Xiaodong against Jiuxian Platform Electronic Commerce Limited Company, on a
contract of sale online; 5) Yang Bo against affiliate Bayan Nur He Zhongyuan Delivery
Limited in Urad Front Banner, on a contract of sale online during the Chinese New
Year; 6) Fan Jianwu against Guangdong cultural relics sales headquarters, on a contract
of sale; 7) Yu Aoyong against the seller of Hua Liping products in a liability action; 8)
Wang Yi against Luyou Products for Babies, Limited, on a contract for the provision of
services; 9) Wu Jun against the Company for Trade and Investment of Suning Commerce
of Zhejiang, Limited, on a contract of sale; and 10) Wang Yi against Tianjin Zhongjin
Plenty Fame Automobile Service Co., Ltd., surrounding a purchase and sale agreement.
It must be noted that to date the Supreme Court failed to publish any guiding case on
the application of the new Consumer Law since its enactment.
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health, fair trade, information and compensation. Fifth, it can be seen that
other law was applied, not limited to the new Consumer Law, but also
including other laws and regulations such as the Food Safety Law and Law
of Contracts. In 2010, the Supreme Court began a case guiding scheme in
order to standardize the interpretation and application of the law, having
published 10 sets and a total of 52 guiding cases.30 Although, since the entry
into force of the new Consumer Law, the Supreme Court has not published
any guiding case of its application, the use of paradigmatic cases does have
beneficial consequences for the standardization of trial parameters of the
various courts and, also, the jurisprudential stance for the protection of
consumers’ legitimate rights.
Collective actions

On the 30 December 2014, the Zhejiang Consumers’ Association brought
an action before the Court against Shanghai Railway Transport, asking it to
ban the Shanghai Railway Transport Services’ imposition of the purchase of
a new ticket to those who mislay the ticket purchased with a nominative title.
The case represented the first collective action for the defence of consumer
rights in the country brought by a consumer association since the entry into
force of the new Consumer Law. Despite having obtained the support of
the China Consumers’ Association, the case came to be rejected in the 1st
instance on the basis of non-fulfilment of procedural conditions provided
in the Civil Procedure Act for collective action. The 2nd instance upheld the
decision, which let the Association of Zhejiang Consumers to give up the
action.31 The case has aroused the attention of the judicial sector, generating
discussion and leading pressure from society to impose on the Supreme
Court the imminent publication of a judicial interpretation of the collective
actions of consumers to regulate, in particular, the procedural assumptions
and the burden of proof. On July 1 2015, the Shanghai Consumer Council
brought a collective action to the 1st Section of the Intermediate People’s
30 Available at http://www.court.gov.cn.
31 For more information, http://jrzb.zjol.com.cn/html/2015-01/31/content_2960094.
htm?div=-1.
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Court of Shanghai based on Art. 47 of the new Consumer Law, against
Tianjin Samsung Telecom Technology Co. Ltd., and GuangDong OPPO
Mobile Telecommunications Corp. Ltd., on alleged injuries to information
rights and free choice of consumers through the applications previously
installed on mobile phones. The case became the first collective action
on consumption judged by the Chinese courts, constituting a milestone
and it turned out to fully realize the procedural order and not only did the
two defendant companies settle the violating measures of the rights and
interests of consumers, but other industry companies such as Apple, Sony
and Huawei also declared that they were already adopting improvement
measures. In this context, the Shanghai Consumer Council finally agreed
to discontinue the proceedings and subsequently presented a number of
legislative proposals to the Ministry of Industry and Data Processing.32 In
any case, given the size of the Chinese consumer market and the number
of cases aimed at the defence of consumer rights, the existence of only one
collective action in the presence of the new Consumer Law reveals the need
for accumulation of more experience, more innovation and further training
by consumer associations.
Concluding remarks

The new Consumer Law of China has given new rights to consumers and
new responsibilities to operators. The sustainable and healthy development
of any economy depends on having a good consumer environment as well
as effective protection of legitimate rights and interests of consumers.
Although in general it may be said that the new law has obtained positive
results for more than a year, the truth is that it still has new challenges
ahead. In our view, the latest review of the Consumer Law does not cease
to hold shortcomings and room for improvement. In particular, the law
still does not provide a clear concept of the consumer by providing in Art.
2 that “[T]he injury of rights and interests of consumers who, by virtue of
32 The case was included as a success story of CI members, having been presented in the
20th International Reunion of Consumers International, which occurred in Brasília
between the 18-20 November 2015.
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needs arising from life, through purchase or use of products or acceptance
of services are protected by this law.” Now, although it has witnessed
a remarkable awareness of the protection of the rights by the majority
of consumers in comparison to the past, more and more “professional
opportunists” are beginning to emerge to formulate claims for punitive
damages. Considering the relative market disorder in the context of an
economy in transition, should such “professional opportunists” deserve the
same protection as is afforded to most consumers? On the other hand, should
the consumer purchasing or using goods or accepting services by needs of
another kind (such as the spirit hedonic consumption or consumption) be
protected in the same way? Moreover, it must be said that China’s consumer
associations still have a certain gap at the level of operational mechanisms
and institutional framework in the light of international standards. On the
2 November 2015, concerning the assessment of the implementation of the
new Consumer Law report at the 17th Session of the Standing Committee
of the 12th National People’s Congress,33 the legislature came to note that
certain content of its provisions was not still effectively “put into practice”
and proposed the creation of the law implementing regulations by the State
Council by the end of 2016. Thus, we have good reason to believe that
with the successive accumulation of experiences in implementing the new
law, the consumer protection regime in China will come to evolve towards
perfection.

33 Available at http://finance.sina.com.cn/sf/news/2015-11-05/11129500.html.
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A Critical Appraisal of the Mandates,
Challenges and Prospects of Consumer
Protection Council of Nigeria
Ogwezzy Michael. C1*
Abstract
The Consumer Protection Council of Nigeria is a parastatal of the Federal
Government of Nigeria, supervised by the Federal Ministry of Trade and Investment.
It is committed to protecting and enhancing consumers’ interest through information,
education and enforcement of appropriate standards for goods and services and
to promote an environment of fair and ethical trade practices. It has the overall
responsibility of protecting the Nigerian consumers from the ruthless exploitation
of local and international commercial profiteers from the consumption of poor
standards or adulterated goods and services not worth the monetary expenditure by
the individuals and corporate bodies as well. This paper will critically appraise the
establishment, mode of redress, penalties, challenges and prospects of the Consumer
Protection Council of Nigeria as provided under the Act. This is to ascertain if it has
met its responsibilities since its inception in 1999, or whether there are challenges
to overcome and what the prospects of this agency serves in 21st century consumer
law and practice. The author observed that the Council made provision for speedy
redress for customers who are victims of unscrupulous manufactures and service
providers. This paper concludes by commending the Council for being able to
fulfil its mandate under the Act. Apart from its statutory responsibilities, it further
provided opportunities to Nigerians to know their rights as consumers and the
liability of manufacturers and service providers to consumers for sub-standard
products and services.

Introduction

In all societies of the world, laws are enacted to protect the interest of
individuals from unlawful acts by other members of the society. These acts
go beyond the physical harm that results in bodily injury or for actions that
1
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could result in damages to one’s reputation. In the case of the consumer, it
is the position of the law that manufactured goods and services rendered
by industries or producers are fit for human consumption and are not
intended to short-change the consumers in terms of quality and quantity,
neither is it meant to deceive the members of the public or cause any
inconvenience that could result in harm requiring medical attention as a
result of their consumption of such goods and services that are duly paid
for and even provided with one form of warranty or another against harm
by the producers.
Consumer protection laws is that area of law which checks the nefarious
activities of producers of goods and services in order to ensure consumers
get value for the goods and services paid for and consumed, protecting them
against substandard and harmful products as they may not be knowledgeable
as to the internationally accepted quality and standards.
The nature and extent of consumer protection regulation in a modern
society says a great deal about that society, its social and economic
development, its legal values, about its sense of justice, its political
sophistication and maturity, its system of government, politics, policy
making and priority. 2 This paper will subsequently examine the
establishment, mandates, its modus operandi, challenges and prospects of
the Consumer Protection Council of Nigeria.
Establishment of the Consumer Protection Council
of Nigeria

The Consumer Protection Council of Nigeria (hereinafter “the
Council”) is a parastatal of the Federal Government of Nigeria. It was
established by Act No. 66 of 1992 and it commenced operations in

2

N.M. Felicia, The Consumer and Consumer Protection in Nigeria: Struggles, Burdens
Hopes, 8 (2011).

and
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19993 when its institutional framework was put in place.4 The Consumer
Protection Act (hereinafter “the Act”) established the apex and most
direct consumer protection agency in Nigeria.5 The Council by law is
charged with the administrative responsibility of ensuring that consumers’
interests receive due consideration at appropriate forum and providing
redress in cases of unscrupulous exploitation of consumers by producers
and service providers6 and this is provided for in the Consumer Protection
Council Act, under Chapter C25, Laws of the Federation of Nigeria (LFN)
2004.7 The Act provided for the establishment of the Consumer Protection
Council and for matters connected therewith. The Council is made up
of a chairman, a representative of each state in the Federal Republic of
Nigeria and persons representing the ministries of Health, Commerce,
Industry, Science and Technology and Petroleum Resources.8 The Council
as established is committed to protecting and enhancing consumers’ interest
through information, education and enforcement of appropriate standards
for goods and services and to promote an environment of fair and ethical
trade practices.
The Mandates of the Consumer Protection Council
of Nigeria

The functions of the Consumer Protection Council of Nigeria are
provided for under Section 2 (a) to (k) of Cap C25 LFN, 2004. The
Council’s main functions include the following: To provide speedy redress
to consumers’ complaints through negotiation, mediation and conciliation;
seek ways and means of removing from the markets hazardous products
3
4
5
6
7
8

This Act was promulgated in Nigeria by Decree No. 66 of 1992, and signed into law
on 23 November, now the Consumer Protection Council Act, Cap C25 LFN 2004.
Consumer Protection Council, http://cpc.gov.ng/?page_id=944 (last visited 23 March
2016).
See E.E. Ekanem, Institution Framework for Consumer Protection in Nigeria, 2(1)
International Journal of Advanced Legal Studies and Governance 35 (April 2011).
Id.
Consumer Protection Council Act, Cap C25 LFN 2004, Section 1.

The Act, supra note 6, at Section 1(2)(a)-(c).
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and causing offenders to replace such products with safer and more
appropriate alternatives; publishing from time to time list of products
whose consumption and sale have been banned, withdrawn, severally
restricted or not approved by the Federal Government of Nigeria or foreign
governments; causing an offending company, firm, trade association or
individual to protect, compensate, provide relief and safeguards to injured
consumers or communities from adverse effects of technologies that are
inherently harmful, injurious, violent or highly hazardous. The Council will
organise and undertake campaigns and other forms of activities that will
lead to increased public consumer awareness; encouraging trade, industry
and professional associations to develop and enforce in their various fields,
quality standards designed to safeguard the interest of consumers. It will
also issue guidelines to manufacturers, importers, dealers and wholesalers
in relation to their obligation under the Act. Other mandates include
encouraging the formation of voluntary consumer groups or associations
for consumers’ well being; ensuring that consumers’ interests receive
due consideration at appropriate fora and providing redress to obnoxious
practices or the unscrupulous exploitation of consumers by companies,
firms, trade associations or individuals; encourage the adoption of
appropriate measures to ensure that products are safe for their intended
or normal safe use and perform such functions as may be imposed on the
council pursuant to the Act.9
The above responsibilities imposed on the Council by the enabling law,
are achieved through mass media campaigns, workshops and seminars;
mounting displays at events like trade fairs, exhibitions, etc., putting up
public notices by erecting billboards, producing journals, pamphlets,
leaflets, etc., on the viability of products in the market places and what
quality is expected of services rendered by the service providers.10
9 The Act, supra note 6, Section 2(a)-(k).
10 Consumer Protection Council, available at http://cpc.gov.ng/?page_id=944

(last visited 25 March 2016).
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Apart from the initial powers given to the Council under Section 2,
additional powers were granted to the Council under Section 3(a) to (f) of
the Act and these could be provided as follows: the Council can apply to the
Court to prevent the circulation of any product which constitutes imminent
public hazard, compel a manufacture to certify that all safety standards
are met in their products, cause as it deems necessary, quality test to be
conducted on a consumer product; demand production of label showing
date and place of manufacture of a commodity as well as certification of
compliance; compel manufacturers, dealers and service companies, where
appropriate to give public notice of any public hazards inherent in their
products; and ban the sale, distribution, advertisement of products which
do not comply with safety or health regulations.11
Under that Act, Part II established State Committees to assist the Council
in discharging its responsibility under the Act at the State levels. The State
Committee shall, subject to the control of the Council, receive complaints
and enquiries into the causes and circumstances of the injury, loss or damage
suffered or caused by a company, firm, trade, association or individual. It
shall negotiate with the parties concerned and endeavour to bring about a
settlement and where possible recommend to the Council the payment of
compensation by the offending party to the injured consumer.12 However,
the State Committees do not seem to be effective as they are either not
constituted by the Council or are not functional.
Who is a Consumer and Complaints by Consumers under
the Act

Socio-economic and legal concepts like “consumer” defy universally
acceptable definitions. According to Howells and Weatherill, defining a
“consumer,” is an endemic problem. It involves shaping the operation
and nature of the law.13 For both scholars, consumer protection law has
11 The Act, supra note 6, at Section 3 (a)-(f).
12 The Act, supra note 6, at Sections 4 and 5.
13 G. Howells and S. Weatherill, Consumer Protection Law (Markets
(2005).
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and the

Law) 5

fuzzy edges and includes paths to other areas of law and the bridges to
other academic disciplines such as economics, politics, sociology and
psychology.14 The Molony Committee on Consumer Protection adopted
a rather restrictive definition, when it defined “consumer” as one who
purchases (or hire purchases) goods for private use or consumption.15 O’
Grady defines “consumer” as the final or end user of all goods and services
produced in an economy.16 Tarr defines “consumer” as any person, natural
or legal, to whom goods, services or credit are supplied or sought to be
supplied by another in the course of a business carried on by him.17
It is believed, that from a literary point of view, a consumer is any
individual or corporate body that has a pecuniary relationship with a
manufacturer, for goods manufactured, supplied upon order either through
hire purchase or direct purchase from the open market. Such goods must be
consumable in their tangible form or services rendered by service providers
that are consumable in their intangible form.
Redress under the Act

The Act provides that where an investigation is made upon a complaint
by a consumer and it is found that the consumer’s right has been violated by
way of trade, provision of services, supply of information or advertisement,
which resulted in injury or loss to the complainant, the consumer shall, in
addition to redress imposed as a result of the complaint channelled through
the State Committee, subject to that approval of the Council, have a right
14 Id.
15 Excerpts from the Final Report of the Committee on Consumer Protection, Presented to
Parliament by the President of the Board of Trade by Command of Her Majesty, London:
Her Majesty’s Stationery Office, p.1 (July 1962); See, E.E. Akhigbe et al, Hopelessness
of the King of Production in Nigeria: The Consumer Protection Council A Saviour or
a Mirage?, 12 US-China Law Review 722 (2015).
16 O. Grady, Consumer Remedies, 60(4) Canadian Bar Review 549 (1982).
17 O. Tarr, Consumer Protection and the Market Place, 5 Otago Law Review 397 (1995).
See also, A.G. Eze, Consumer Rights as Constitutional Rights - A Comparative Analysis
of Some Selected Jurisdiction, 2 Nnamdi Azikiwe University Journal of International
Law and Jurisprudence 185 (2011), available at http://www.ajol.info/index.php/naujilj/
issue/view/9555 (last visited 26 March 2016).
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to civil action for compensation or restitution in any competent court.18
According to Felicia Monye, a foremost Consumer Law expert in Nigeria,
this provision appears to broaden the chances of the consumer in seeking
redress where his/her rights have been breached by producers of service
providers. This section leaves no doubt as to whether civil action can be
taken by any injured consumer. But it is not clear whether such action can
be based on the breach of any of the provisions of the Act. In other words,
it can be argued that the Act establishing the Council has revolutionized this
branch of law by conferring civil rights for the breach of its provisions and
if this is the effect, then the consumers’ burden will be lightened, because
he will not have to prove privity of contract or negligence on the part of the
offender. This will constitute a positive departure from the position under
other existing statutes which are all criminal-law based. It is suggested that,
it should be interpreted as having this effect.19 In this instance, the hopes
of an aggrieved consumer, who has no contractual relationship with the
alleged offender, are not completely displaced.20 Accordingly, in the event
of product liability,21 an aggrieved consumer can maintain a civil action for
the tort of negligence against anyone in the chain of production. To succeed
in his action however, he needs to prove satisfactorily the ingredients of
negligence established by the English House of Lords in Donoghue v.
18
19
20
21

The Act, supra note 6, at Section 8.
Felicia N. Monye, Law of Consumer Protection 63 (2003).
See, E.E. Akhigbe supra note 14, at 719.
Product and services liability are concerned with the damage which products or services
cause to persons or property (other than the defective product itself). Product and service
liability are traditionally seen as being concerned with tort liability, where the duty of
care has imposed obligations on businesses to protect consumers from physical damage
to their person or property. By contrast, the purpose of contract law is to protect the
economic interests of the consumer; as such, it is more concerned with defects in the
quality of the product or service itself. See, Howells and Weatherill, supra note 12, at
213; See also, A. Clark, The Consumer Protection Act, 50(5) The Modern Law Review
614-622 (September 1987); See also, K. Cardwell, The Consumer Protection Act 1987:
Enforcement of Provisions Governing the Safety of Consumer Goods, 50(5) The Modern
Law Review 622-638 (September 1987); See also, J.O. Odion, Privity of Contract and
Consumer Protection in Nigeria: Matters Arising, 1(1) Ambrose Alli University Law
Journal 28-37 (2009); E.E. Akhigbe supra note 14, at 726.

21

Stevenson,22 that is, the existence of a duty of care, breach of that duty by
the alleged offender and consequential damage arising there from. From
decided cases in Nigeria, the burden of proving the alleged duty of care
and negligence of manufacturers, particularly given the fool-proof defence
usually put forward by manufacturers with respect to breweries cases, has
really been an onerous one.
Penalties under the Act

It is the intendment of the drafters of the Act that where the manufacturer
or distributor of a product is becoming aware of, after such a product has
been distributed in the market, an unforeseen hazard resulting from the
use of the product, such manufacturer/ distributor immediately notify
the members of the public of such a risk or danger and cause to be
withdrawn from the market of such a product. A violation of this provision
is punishable to a fine of N50,000.00 or imprisonment for a term of five
years or both fine and imprisonment.23 Anyone who issues or aids in
issuing any wrong advertisement about a consumer item,24 sell or offer
for sale any unsafe or hazardous goods or provide services or proffers an
information or advertisement which causes injury or loss to the consumer,
is guilty of an offence and is liable on conviction to a fine of N50,000.00
or imprisonment for a term of five years or both fine and imprisonment.25
Under the Act, anyone who neglects or refuses to testify before the Council,
State Committee, or to answer any lawful inquiry or to produce necessary
documents as may be required of him, will be liable on conviction to a fine
not less than N10,000.00 or imprisonment for a term of five years or both
such fine and imprisonment.26 The Act prohibits the making of false entry
or statement in any report required to be made under the Act or false entry
in any account, record or memorandum kept by any person, partnership,
22
23
24
25
26

Donoghue v. Stevenson, (1932) AC 562.
The Act, supra note 6, at Section 9(1)(2).
The Act, supra note 6, at Section 11.
The Act, supra note 6, at Section 12.
The Act, supra note 6, at Section 18.
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company or trade association. Any person guilty of such an offence will
be liable on conviction to a fine not less than N10,000.00 or imprisonment
for a term of three years or both fine and imprisonment. This same penalty
applies to anyone who violates any order of the Council or the State
Committee.27 In terms of penalty imposed, the Act provides a watertight
provision against anyone who violates the provision of the Act in a bid to
ensure that consumer rights in Nigeria are effectively protected, promoted
and not violated at will by unscrupulous manufacturers, service providers
and their accomplices.
The Act provides that a consumer or community that has suffered a
loss, injury or damage as a result of the use or impact of any good, product
or services may complain in writing to or seek redress through a State
Committee and where such a complainant or person is an illiterate, the
Committee shall cause such consumer or person’s statement to be written
at no fee or payment of any kind.28 Again, the Committee may require the
members of the executive or officials of the company, firm, trade, business,
association or professional body in which a person complained against, to
inquire into the complaint and report back to the State Committee within
a specific period, for necessary action.29
Executing the Mandates of the Council under the Act

Here, this paper examines cases involving the intervention of the Council
on matters relating to its mandates under the Act with respect to customers
who are victims of manufacturers’ substandard products or poor services of
service providers and the outcome of such interventions for the consumers
on one side and producers or service providers on the other side:
27
28
29

The Act, supra note 6, at Sections 19 and 21.
The Act, supra note 6, at Section 6(1)(2).
The Act, supra note 6, at Section 7.
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(a)

Case of Negligence of Abuja Electricity Distribution Company
(AEDC) resulting in the death of Samuel Ayodele

The Consumer Protection Council of Nigeria ordered the Abuja
Electricity Distribution Company (AEDC) to pay the family of an
electrocuted boy in Abuja the sum of N10 million because of its technical
lapses and gross negligence. The Council stated that the order was as a
result of a complaint from Tade Ayodele that a live electric cable fell from
a pole at the Old Panteker Area of Kabusa, Abuja, in November 2015,
causing the electrocution of his son, Samuel Ayodele. However, AEDC
dissociated itself and denied responsibility from the incident.30 Acting on
the expert opinion of Nigerian Electricity Management Services Agency
(NEMSA), the Council ordered AEDC to pay the family of the victim, the
said compensation before the end of April 2016.31 The Council visited the
site, conducted on-the-spot interviews with residents of the community
and sought the technical opinion of the NEMSA.32 The Council stated
that “technical opinion of NEMSA concluded that the accident occurred
as a result of weak or bad low tension network and technical lapses on the
part of AEDC.”33 In reaching this conclusion, the Council agreed with and
relied on the expert’s opinion of NEMSA, the sector regulator on quality
and electricity materials. It consequently ordered the AEDC to pay the
sum of N10 million to the complainant as compensation for the death of
his son, Samuel Ayodele, ordering that, “AEDC has been served with the
order, and must comply and revert to the Council on or before the 30 April
30 In its letter dated 7 December 2015.
31 F.A. Iloani, Electrocution: CPC orders Abuja Disco to pay N10m for Negligence, The
Daily Trust (29 February 2016) available at http://www.dailytrust.com.ng/news/
business/electrocution-cpc-orders-abuja-disco-to-pay-n10m-for-negligence/135798.
html (last visited 26 March 2016).
32 NEMSA was set up by the Federal Government to carry out testing and certification
of electrical installations, electricity meters, instruments and commercial services on
key critical areas of Nigerian electricity supply industry.
33 E. Ogenyi, CPC orders AEDC to pay N10m compensation to family of boy electrocuted
in Abuja, The Daily Post (28 February 2016) available at http://dailypost.ng/2016/02/28/
cpc-orders-aedc-to-pay-n10m-compensation-to-family-of-boy-electrocuted-in-abuja/
(last visited 24 March 2016).

24

2016. The order has also been communicated to the Nigerian Electricity
Regulatory Commission (NERC).”34
(b)

Case of MultiChoice Nigeria Limited, Provider of Digital Satellite
Broadcast Television (DStv) Service

The Consumer Protection Council after an extensive investigation on
alleged violation of the rights of consumers’ who subscribe to the services
of MultiChoice, ordered MultiChoice Nigeria Limited, the provider of
Digital Satellite Broadcast Television (DStv) service, to compensate its
subscribers35 by installing a billing system that would ensure that billing
starts with the provision of service. It also ordered the company to, within
90 days, provide across-board compensation to subscribers, considering
the fact that many of them have over time lost legitimate and paid viewing
time by its conduct. Such compensation, was for, inter alia, not restoring
service contemporaneously after payment as well as other instances of
disruptions. The Council directed the company to, within 180 days, adopt
a technology that supports suspension of service when subscribers are
unable to enjoy their service on account of being away for a limited period
of time.36 It explained that such request for suspension of service could be
done between 7 to 14 days and not more than twice in a year with a 72-hour
notice to MultiChoice. On non-availability of popular channels in certain
bouquets, the Council ordered the firm to, within 90 days, ensure reasonably
equitable spread of popular sports and other channels. MultiChoice should
also keep local and free-to-air channels open so that subscribers would have
the opportunity of watching these channels, even when their subscriptions
had expired. As a part of the deal, the company was required to present
written assurances in line with Section 10 of the Council’s enabling law that
it would not engage in any conduct detrimental to the interest of consumers.
It was added that in the same vein, the company shall for 18 months from
34 Id.
35 E. Ogenyi, CPC orders DStv to compensate consumers, The Daily Post (28 February
2016) available at http://dailypost.ng/2016/02/21/cpc-orders-dstv-to-compensateconsumers/ (last visited March 24 2016).
36 Id.
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the date of the orders, subject its processes to the Council’s inspection to
ensure compliance with the directives contained in the orders.37
(c)

Poor Services by Ethiopian Airlines Ground Staff to Check-in
Passengers

In consonance with its mandate under the Act, the Consumer Protection
Council kicked against the ill-treatment meted out to passengers of
Ethiopian Airlines on 18 May 2013 at the Nnamdi Azikwe International
Airport, Abuja, describing it as a violation of international best practices.
The Council cautioned the airline based on several complaints received from
passengers of the said flight, particularly those of the Business Class, who
felt their rights were wantonly abused. The Council, noted that Ethiopian
Airlines exhibited international best practices while in other routes, but
displayed poor service delivery, while on Nigerian route.38 The Council
complained that the passengers were not only shabbily treated by the
airline’s ground staff members, but they were made to go through harrowing
check-in process, faulty weighing scale and indiscriminate boarding. The
Council pointed out that the process of checking in at the Business Class
line was unnecessarily long, arduous and that “the complaints of passengers
were met with an unapologetic wave of hand by the supervisor on duty,
passing off the fault to system failure.” The Council stressed that when
the said male supervisor was accosted about his insolent attitude by one
of the passengers on the queue, he became confrontational, recalcitrant
and impenitent.39
The Council also stated that “the weighing scale (used) by the check-in
counter was faulty with the consequence that both Business and Economy
passengers had to painfully queue on the same long line. At the end of a
37 Consumer Protection Council, available at http://cpc.gov.ng/?p=1616 (last visited 24
March 2016).
38 CPC Calls Ethiopian Airlines to order over passengers’ ill-treatment, Thisday Newspaper
(13 June 2013) available at http://www.thisdaylive.com/articles/cpc-calls-ethiopianairlines-to-order-over-passengers-ill-treatment/150131/ (last visited 25 March 2016).
39 Id.
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cumbersome check-in process, passengers were boarded without regard to
their class of tickets, contrary to international best practices thus generating
a rowdy process.”40 The Council stated, in line with its mandate, that it
“will carry out monitoring visits to assess the implementation of these
recommendations and calls on Ethiopian Airlines to ensure proper service
delivery to all passengers in line with their obligation under the International
Air Transport Association (IATA).”41
(d)

MTN Payment of N1.85mn to Short Changed Promo Winner

The Consumer Protection Council directed Mobile Telecommunication
Network (MTN) Limited to pay N1,850,000 to one Omeje Chukwuma Fidelis
who is one of the winners of its “Ultimate Wonder Promotion” show for
lack of due diligence. The Council’s order came on the heels of a complaint
brought by Omeje against the telecommunications giant that he had
been underpaid after he was declared winner of N2 million in their sales
promotion, held in 2012.
Omeje, who participated in the promo and was called through MTN
Customer service line 180 on 10 October 2012 informing him that he had
won N2 million in the Ultimate Wonder Promo and that on 12 October
of the same year he got a text message informing him of the presentation
ceremony fixed for 19 October 2012 at the Nicon Luxury Hotel in Abuja,
the capital city of Nigeria. The complainant asserted that during the said
ceremony, he was presented with a dummy cheque of N2 million with his
name on it, interviewed and covered before the media and the entire world
as a winner of the said amount.
40 Id.
41 Id. The International Air Transport Association (IATA) is an international trade
association that supports airline activity and helps formulate industry policy and
standards. It is headquartered in Montreal, Canada with Executive Offices in Geneva,
Switzerland. See, CAPA Center for Aviation, International Air Transport Association,
available at http://centreforaviation.com/profiles/industry-associations/iata (last visited
30 March 2016).
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The Petitioner asserted that he was stunned to receive another call from
same MTN line 180 on 2 November 2012 that he won N150,000 and was
thereafter given a Verve ATM card for that amount. This prompted the
Petitioner to approach the Council. When the Council intervened, MTN,
responded by denying the claim of Omeje, that he was right from the on-set
informed that he had won N150,000 and that the complainant fraudulently
or deceitfully presented himself when winners in the N2 million category
were called forward on the day of the prize presentation.
The company stated further that Omeje’s antics were discovered on
the verification of winners, which was done after the ceremony and he
was thereafter contacted through its 180 line on his misrepresentation
pursuant to which he apologised. The Council demanded for the call data
of the communications of 10 October 2012 when Omeje was informed
of his winnings of N150,000 but MTN failed, refused and neglected to
comply with the request made both in 2012 and 2016. The Council in
its Orders, frowned at the consistent refusal of MTN to provide “the call
data records evidencing details of communication with the complainant,”
declaring that “in the absence of this material evidence which is solely in
the possession of the respondent, the Council must resolve the issue in
favour of the complainant.”
(e)	Arresting Hawkers Selling Controlled Medicines in Abuja

The Consumer Protection Council of Nigeria raided and apprehended
medicine hawkers for selling controlled medicines in Abuja markets,
motor parks and make-shift shops in uncompleted buildings, even after it
had alerted relevant regulatory and security agencies of the implications
of such sales to the welfare of Nigerian consumers. The Council, after
investigation observed that controlled medicine such as Tramadol are freely
being hawked in the markets and motor parks across the country, contrary
to relevant regulations on the sale of such drugs. Tramadol, like drugs of
its kind, can influence the mood and behaviour of people and are restricted
to be sold strictly on doctor’s prescriptions, a situation that the Council
28

observed was grossly violated. Again, the Pharmacy Laws in Nigeria do
not permit the sale of such ethical drugs without doctor’s prescription.42
The Council communicated its discovery to other regulatory agencies
like, the National Agency for Food and Drug Administration and Control
(NAFDAC)43 and the Pharmacists Council of Nigeria (PCN) with a list
of pharmacy stores, which it discovered to be selling Tramadol without
doctor’s prescription to the PCN for possible disciplinary action, as well as
Patent Medicines Stores operating illegally and selling drugs not covered
by their schedule.44
The Council advised consumers not to patronize pharmacies for such
controlled drugs without doctors’ prescription and to shun medicine-hawkers
because they are possible sources of fake and substandard medicines.
(f)

Probes of FCMB over alleged N1.86bn Excess Charges

The Consumer Protection Council of Nigeria summoned the management
of First City Monument Bank (FCMB) for an investigation into an allegation
by the Bauchi State Government of Nigeria, accusing the lender bank of
charging N1.86 billion of excess interest on its account which amounts to
gross exploitation. The Council stated the Bauchi State Government sent
the petition to the agency after the Central Bank of Nigeria (CBN) declined
further adjudication on the case through a letter dated 15 July 2015 to the
petitioner, asking it to “seek alternative means of redress as the case is
hereby deemed closed.”45
The Council waded into the lingering disagreement between the bank
and its consumer with a letter dated 20 August 2015 requesting the lender
42 Consumer Protection Council, available at http://cpc.gov.ng/?p=1163 (last visited 23
March 2016).
43 See, the National Agency for Food and Drug Administration and Control Act, Cap. N1
LFN 2004.
44 See, Counterfeit and Fake Drugs and Unwholesome Processed Foods (Miscellaneous
Provisions) Act 1999, now Cap. C34, Laws of the Federation of Nigeria, 2004.
45 Consumer Protection Council, available at http://cpc.gov.ng/?p=1557 (last visited 23
March 2016).
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to respond to the allegations contained in the complaint within seven days.
The Council in a letter to the bank stated that “the Bauchi State government
had alleged that the bank, without any prior information, charged 21 per cent
interest rate per annum on two loans of N10 billion and N3 billion, which
the bank granted on 22 January 2009 and 15 June 2011 respectively, both at
the rate of 13 per cent interest per annum, and that this has resulted in excess
interest charges on its account, amounting to the sum of N1,864,188,594.78
as in February 2014.”
The Council’s letter also stated that the state government further alleged
that a review of its account with the bank showed inconsistencies in the
application of interest rate with the rate going up as high as 54.46 per cent
in some cases. It stated, in its letter to FCMB, “[T]hese allegations are very
weighty because they suggest unscrupulous exploitation of the customer
contrary to the Consumer Protection Council Act Cap. C25 Laws of the
Federation 2004 and other enactments for the protection of consumers.”46
(g)

Case of Volkswagen-Nigeria over Emission Cheating Software

In trying to protect the consumers of Volkswagen products and the
Nigerian populace, the Consumer Protection Council of Nigeria issued a
seven-day ultimatum to Volkswagen Nigeria to provide information on the
status of its vehicles in relation to the emissions cheating software, which
has reportedly affected 11 million cars worldwide.47
The Council on 26 October 2015 wrote to the Volkswagen Company
that its “attention has been drawn to some publications in local and
international media wherein Volkswagen automobile company has admitted
46 Meanwhile, in a notice of investigation, dated 3 September 2015, the Council had
required officers or representatives of the bank “with sufficient knowledge of the facts
surrounding the alleged violations to attend and testify before the Council on the 17
September 2015.” According to the Council the bank’s representatives are required to
bring along print-out of the customer’s statement of account, loan agreement and/or
any relevant documents, invoices, contracts, agreements, records or information that
will assist in responding to the aforementioned concerns.
47 Consumer Protection Council, available at http://cpc.gov.ng/?p=1595 (last visited 23
March 2016).
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the allegation that certain illegal “defeat device” software was installed
in Volkswagen vehicles to cheat emission test. The resultant effect of this
on the environment and quality of these cars is of great importance. The
Council further stated that, “the publications also indicated that Volkswagen
had admitted that vehicles with 1.2, 1.6, and 2.0 litre EA 189 engines are all
affected, (i.e. Golf, Beatle, Jetta and Passat models).” The Council took this
step because it noted that Volkswagen has a huge market in Nigeria, with
many customers who may currently be in possession of the affected models.
The Council requested Volkswagen Nigeria to, within seven days of the
receipt of its letter, make available to it the number of affected vehicles in
Nigeria (if any), steps taken to inform and sensitise consumers and efforts
being made to facilitate quick recall of such vehicles in the country. The
Council’s directive was pursuant to the powers of the Council to compel
manufacturers to give public notice of any hazard inherent in their products.
The action was taken as result of the scandal that the Volkswagen diesel
car engines were found to contain a software that can cheat pollution
tests, making them seem cleaner than they actually are. Around 11 million
vehicles worldwide manufactured between 2009 and 2015, including five
million VW cars, 2.1 million Audi, 1.2 million Skoda, 700,000 Seat and 1.8
million vans, are confirmed to have been built with these so-called “defeat
devices.” It should be noted that Section 9 of the Act imposes a duty on
manufacturers and/or distributors of products who have become aware of
any unforeseen hazard in their product to notify the public and cause such
product to be withdrawn from the market. A breach of the provisions of
the section attracts a fine of N50,000.00 or imprisonment for a term of five
years or both.48
Challenges and Prospects of Consumer Protection
Council of Nigeria

Despite the well-crafted legislation establishing the Consumer Protection
Council of Nigeria which empowered it to carry out its objectives of
48 The Act, supra note 6, at Section 9; See, E.E. Ekanem, 2 Criminal Law: What Remedy
for the Consumers of Hospitality Service, The Nigerian Judicial Review 7 (2013).
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protecting the rights of the Nigerian consumers, the Council still suffers
some socio-political challenges that hamper its ability to deliver its mandate
under the Act. Some of the challenges faced by the Council in the course
of fulfilling its mandate include: high level of ignorance among Nigerian
consumers, bureaucratic bottlenecks; poor constitutional framework and
corruption as well as ineptitude of law enforcement agents.49 In terms of
its prospects, the provision of the Act relating to “compensation order”
has the potential of saving the consumer the rigors of litigation. Again,
some scholars have argued that, with the growing level of consumerism
among the public, stakeholders, government and non-government bodies
in Nigeria,50 there is a great prospect for the Council as expressed in the
large number of cases it successfully intervened in, regarding violation of
customers rights and rescuing the same from the vagaries of unscrupulous
exploiters of the consumer’s ignorance or rather innocence is a testimony to
the success of the Council in meeting its mandate as prescribed by the Act.
Conclusion

This paper concludes by stating that the Consumer Protection Council
of Nigeria has fulfilled its mandate under the Act. It has been able to protect
the Nigerian citizens from unlawful exploitation by manufactures of fake
products and unreliable service providers and afford them the opportunity
of addressing their claims through available dispute resolution mechanisms
provided under the Act. The challenges faced by the Council are no doubt
insurmountable considering the success rate recorded by the Council in
the discharge of its services under the Act as enunciated in the course of
the paper. The Council and its Officials in its seventeen years of active
operation has assured the Nigerian consumers of their rights to: safety and
protection from hazardous goods, services, and against fraudulent, deceitful
or misleading practices. The right of access to accurate information and facts
needed to make informed choices and decisions and the right to consumer
49 How Protected are Nigerian Consumers?, available at http://nigeriaconsumers.com/
blog/how-protected-are-nigerian-consumers/ (last visited 27 March 2016).
50 E.E. Akhigbe supra note 14, at 731.
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education and to become a skilled and informed consumer capable of
functioning effectively in the marketplace in the 21st century is promoted.
As a result of the Council’s operation, the rights of Nigerians to redress and
to be compensated for misrepresentation, shoddy goods or unsatisfactory
services through a Civil or Criminal Procedure were guaranteed.51

51 H. Mukhtar, The Development of Consumerism in Nigeria: Prospects and Challenges,
1(4) International Journal of Arts and Commerce 278 (2012).
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Damages in a Consumer Sale Contract:
Reviewing the Consumer Protection Bill,
2015
Akhileshwar Pathak1*
Abstract
Consumer protection law rests on the foundations of contract law and the law
of sale of goods. A consumer law has to conceptually express this foundation and
the modifications it is bringing about in these laws. Without this, the law would
become unclear, conflicting and confusing. In this respect, the Consumer Protection
Bill, 2015 is not secured in its foundation and needs revision. The paper reviews
the rights of the consumer (buyer) to receive damages for breach by the seller.
The bill recognises only repair and replacement as damages for the consumer. For
claiming other damages, the consumer must establish negligence by the seller. The
principle of contract law, to the contrary, is that for every breach, irrespective of
the intention or diligence, the seller has to pay damages to the buyer. The bill has
mixed up contractual damages with damages under the law of torts. In sale contracts,
consequential damages arising from defective goods are readily recognised. The
bill should recognise this. The paper, reviewing the law, develops draft provisions
on the theme, which are mentioned in the last chapter of this paper.

Introduction

Consumer protection law rests on the foundations of contract law, law
of sale of goods and law of torts. Taking the rights of the consumer as given
in these laws, it creates further rights for the consumer. There cannot be
a better testimony to this than the recently enacted Consumer Rights Act,
1985 of the UK. The Act systematically layers the rights of the consumer
in contract law, law of sale of goods, law of torts and other laws. It then
goes on to create further rights for the consumers. The rights coming from
the different laws are well-networked and harmonised.
1

* Akhileshwar Pathak, Professor, Indian Institute of Management (Ahmedabad); Email
address: akhil@iimahd.ernet.in.
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In India, while enacting the Consumer Protection Act 1986, (hereinafter
“CPA”) this aspect of consumer law was ignored. The Act was drafted in
itself, without using the standard lexicon or principles of contract law and
the law of sale of goods. As a result, the CPA lacks conceptual clarity and is
unhappily drafted. The Consumer Protection Bill 2015 has been introduced
in the Parliament to replace the CPA. It provides amendments, among
others, on unfair contract terms, unfair advertising and product liability.
The bill, however, heavily borrows from the CPA in content, structure and
style. As a result, it ends up being incomplete and unclear. In this paper,
we review the provisions in the bill on award of damages to a consumer in
a sale contract. As our laws share proximity with the British law, we will
freely draw from the British court judgements.
Damages in Contract Law

There is no consumer without a contract. It is a contract which creates
the rights and obligations for a consumer. Thus, the bill defines a consumer
to be a person who enters in a contract to buy goods or avail services.2 The
rights of a consumer, as a contracting party, are well settled in contract
law and the law of sale of goods. The consumer law must recognise these
existing rights. In addition, it should create further rights by modifying
contract law and the law of sale of goods. Let us then explore the rights
of a consumer for award of damages in contract law. We will use the term
consumer and buyer interchangeably.
The contract law has set the general principles for the award of damages.
For every breach, the suffering party can claim damages. In addition, the
suffering party may have the right to terminate the contract. In another
paper, we have reviewed the right of a buyer to terminate a sale contract.3
2
3

It also extends the rights of a consumer to others. This comes as an extension of the
right of the party who enters in the contract.
Akhileshwar Pathak, The Consumer Protection Bill, 2015: (Lack of) Rights of the
Consumer to Terminate Sale Contract, Working Paper No. 2015-09-01, Indian Institute
of Management, Ahmedabad (2015), available at http://www.iimahd.ernet.in/assets/
snippets/workingpaperpdf/7603570072015-09-01.pdf (last accessed 16 July 2016).
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In this paper, we will focus on the right of the buyer to get damages for
breach by the seller. The general principle for award of damages is to put
the parties in a position they would be if the contract were performed. As
a sale is a specific form of contract, the law of sale of goods has further
adapted the principles for a sale contract. In a sale contract, a seller can
be in breach of a contract term in the following ways. One, the seller may
delay in delivering the goods. Two, the seller may not deliver the goods.
Three, the delivered goods may not be of the contracted quality. We will
consider each of the said aspects.
(a)

Damages for delayed delivery

A sale contract may have provided the time for delivery of the goods.
The seller should supply according to the delivery schedule. Alternately,
a sale contract may be silent on the time for delivery of the goods. In this
case, the seller has to deliver the goods within a reasonable period. The
seller can delay in delivering the goods and yet, the buyer may accept the
late delivery. This can happen where the buyer does not have the right
to terminate the contract for delay in delivery or opts not to exercise the
right. The end result is the buyer gets delayed delivery. The buyer can be
put in the situation he would be in if the goods were delivered on time,
by hiring goods of the same description. The adequate award of damages
for the buyer then is the seller paying the hiring charges. An alternative
is the seller paying additional costs which may have been incurred by the
buyer as a result of having to make do without the goods during the delay.
For example, a buyer of a washing machine, following a delayed delivery,
may hire a washing machine or get his clothes washed from a laundry. In
the first he incurred the hiring charges and in the second, he has incurred
costs in making do without the goods.
(b)

Damages on termination of contract

The buyer may have the right to terminate a contract for a breach by the
seller and exercise this right. The buyer can put himself in a situation he
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would be in if the contract were performed, by buying goods of the same
description from another. If the buyer gets it cheaper, there is no loss to
him. If he has to pay more, the difference is the loss. The seller should pay
this in damages. The damages can be readily worked out. For consumer
goods, there is always a market. The market price becomes the reference
for working out the damages. The key question is for which date should
the market price be referred to?
We would explore this for the different breaches for which the buyer can
terminate the contract. One, there is no fixed time for delivery of the goods
and the seller refuses to deliver the goods. In this case, the market price on
the date of refusal will be the reference point. The difference between the
contract price and the market price on the date of refusal to deliver will be
the damages.4 Two, the contract gives the right to the buyer to terminate
the contract for delay in delivery. The contract has a delivery date and
the seller delays in delivery. The buyer, exercising the right, terminates
the contract. In this case, the reference point for award of damages is the
market price at the time the goods ought to have been delivered. The buyer
does not have to mitigate his losses by going to the market and getting the
goods from another source. He can simply get the difference between the
contract price and market price on the date the goods were to be delivered.5
Other grounds for termination of contract are in relation to the quality
of goods. A buyer in a sale contract has the right to terminate the contract
if the delivered goods are not in conformity with the description, the goods
are not of merchantable quality or the goods are not suitable for the purpose
stated in the contract. These are known as implied conditions. In addition
to the implied conditions, the contract may set further quality standards for
whose breach, the buyer may have a right to terminate the contract. These
are known as express conditions. The buyer may terminate the contract
4
5

Melachrino v. Nickoll and Knight, 1 K.B. 693 (1920).
See, Melachrino v. Nickoll and Knight, 1 K.B. 693 (1920); Williams Brothers v. ET
Agius Limited, [1914] A.C. 510 (HL).
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if the supplied goods breach an implied or express condition. In this case
again, the buyer will get the difference in the contract price and the market
price. What should be the reference date for the market price? The way the
law is structured, it requires the buyer to examine the goods and accept
or reject them. If the goods are rejected, it is taken that the seller never
delivered the requisite goods. Thus, the date of delivery becomes the date
of breach and reference point for the market price.
It is significant to note that the buyer does not have to buy substitute
goods. Once the seller is in breach, the damages are payable with respect to
the market price. In Union of India v. M/s. Commercial Metal Corpn.,6 the
buyer terminated the contract but did not buy goods from another source.
On this ground, the seller contended that the buyer could not claim damages.
The Delhi High Court rejected the contention. It noted:
I cannot accept the broad contention that unless the purchaser
repurchases the equivalent goods in the market after the date of
the breach, he cannot claim damages against the seller. In case
of non-delivery by the seller, the measure of damages is the
difference between the market price and the contract price. The
market price on the date following the breach is the yardstick by
which the buyer’s claim for damages is evaluated and quantified…
This ‘breach-date rule’ does not require him actually to go into the
market and buy the substitute goods before he can succeed in his
action for damages…No one has said that the buyer in a case of
non-delivery by the seller must go into the market and buy like
goods in order to claim damages. This has never been the law.
The decisive element is the date of breach and the market price
prevailing on that date.
The above are the general principles of law, drawn mainly from
commercial contracts. In a consumer contract, there is almost always a
6

Union of India v. M/s. Commercial Metal Corpn., AIR 1982 Del 267.
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market for goods. Further, unlike a commercial contract, where the buyer
may have bought the goods for sale, in a consumer contract, the goods
are for use. The market price becomes even more relevant. Consumer law
should retain and express these rights of the buyer.
(c)

Damages for breach not leading to termination

The seller may be in breach but the buyer may not have the right to
terminate the contract. It can happen in different situations. For example, if
the outer shell of a washing machine is scratched, the goods meet the implied
conditions but there is still a problem with the goods. The seller is in breach
of contract but it is not serious enough for the buyer to terminate the contract.
The buyer may discover the goods are not of merchantable quality but after
months of being delivered the goods. By this time, he would have lost the
right to terminate the contract. In the situations where there is a breach of
contract in relation to the quality of goods but no termination of contract,
the consumer can be put in a situation he would have been in if the contract
were performed, by the seller replacing or repairing the goods. Further, the
customer is deprived of the use of the goods while these are being repaired
or replaced. The customer is entitled to receive damages equivalent to hiring
the goods of the same description for the days he could not use the goods
or costs incurred in making do without the goods. In Bernstein v. Pamson
Motors (Golder Green) Ltd.,7 the court awarded damages for the days the
car was not available to the buyer due to defect in it.
Is the appropriate remedy in replacing the goods or repairing the goods?
This will depend on the nature of goods, and convenience and benefit to the
parties. A consumer should not be denied of his valuable rights. At the same
time, a trader need not unnecessarily be loaded with expenses. If a washing
machine is delivered and installed and turns out to be defective, a better
option may be in repairing it. The same may be the case in the sale of a car,
a television or a music system. If a mobile phone turns out to be defective,
7

Bernstein v. Pamsons Motors (Golders Green) Ltd., [1987] 2 All ER 220.
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there is no gain in the consumer being made to take it to a service centre,
surrender it and collect later. He is better off being given a replacement and
the seller can, in association with the manufacturer, attend to the piece. In
some cases, it may be a short step for the retailer/manufacturer to repair
and repack the goods as new. In other cases, the defective goods may just
have to go as second hand goods. In some cases, replacement may be the
normal or only choice, for example, where a shirt delivered to a consumer
loses significant colour in the first wash. In other situations, repair may
be the only option. Repair and replacement should be left as appropriate
remedies, than specifying one over the other. The consumer courts may
work out the appropriate remedy on a case to case basis.
Monetary damages can also be awarded instead of repair and
replacement. Section 59 of the Sale of Goods Act 1930 provides the basis
for this as “diminution or extinction of the price.” The market price of
the defective goods on the date of delivery is determined. The market
price of the goods, if these were without defect, on the date of delivery is
determined. The difference between the two becomes the loss to the buyer.
The amount is awarded in damages to the buyer.8 An implication is if the
goods are seriously defective, even if the buyer does not have the right to
terminate the contract, he may recover full value. This happened in Argos
Distributors v. Advertising Advice Bureau.9 In consumer contracts, the
seller ordinarily repairs or replaces the goods. However, in some contracts,
the remedy of repair or replacement may not be adequate. Or the buyer
may prefer a difference in the price than a repair or replacement. In such
cases, the consumer forums should have the option of awarding monetary
damages. Thus, in addition to repair and replacement, there should be a
provision for award of monetary damages.
8
9

See, Muthukrishna v. Madhavji Devichand and Co., AIR 1953 Madras 817; Bengal
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Consequential Losses: Injury to Consumer

We now come to another kind of a loss which arises to a buyer. The goods
supplied are in breach of an express or implied condition or warranty and
end up injuring the consumer or causing damage to property. For example,
an electric iron sparks injuring the user. The losses we were considering
so far were the direct losses, losses in the seller not giving the contracted
goods. These losses are consequential losses, arising as a consequence of the
goods being defective. Every breach has a consequence. A general question
before the courts was how far does one go from a breach in working out the
losses? The answer to this was as far as the parties contemplated to go.10
However, most contracts were silent on consequences of a breach. It proved
an intractable problem for the courts to infer contemplation when the parties
were silent.11 In a sale of goods, however, the question of contemplation
of the parties has not been a problem. The courts have readily taken that
it is in the contemplation of the parties that defective goods would lead to
injury to persons and property. The principle for the award of the damages
is the same, that is, to put the parties in a position they would be in if the
contract were performed. Thus, if a person is injured, the damages are
doctor’s charges, hospitalisation, cost of medical care and loss of earning
capacity and amenities arising from the injury. The damages for injury can
be several times the value of the goods.
On the theme of consequential losses, we first review the classic case,
Grant v. Australian Knitting Mills Limited.12 Grant bought two woollen
underwear garments from John Marlin and Co. He put on one suit on the
morning of June 28, 1931. By the evening, he started to feel itchy. The next
day, redness appeared on the front of each of his ankles. Soon, the rash
became generalised and very acute. For weeks, he remained confined to
bed and the doctor feared that he might die. The cause of the dermatitis was
10 The founding case on this is Hadley v. Baxendale, All ER Rep. 461 (1843-1860).
11 See, Victoria Laundry (Windsor) Ltd. v. Newman Industries Ltd., 2 K.B. 528 (1949);
Czarnikow Ltd v. Koufos (The Heron II), [1969] 1 AC 350.
12 Grant v. Australian Knitting Mills Ltd., All ER Rep. 209 (1935).
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sulphides in the garments. The manufacturing process and the treating of
the garments with chemicals had left a content of sulphites in the garments.
These should have been washed off the cloth but were not. The court held
the retailer “liable in contract” for selling underwear which caused injury
to Grant. The court awarded a judgement of 2,450 pounds in damages, a
large amount for the 1930s.
The second case we review is Godley v. Perry.13 A store sold a plastic
toy catapult. While a six-year old child was correctly using the catapult, it
broke and led to serious injuries. The child completely lost his left eye. The
catapult was made of cheap quality brittle plastic, something not suitable for
children’s toys. The toy was not of merchantable quality. The court noted:
I have no hesitation in concluding that this catapult was a most
dangerous toy to be released on the market. As a result, the
plaintiff, a child of six, was grievously injured, and his left eye
completely destroyed. The injuries are the subject of agreed
medical reports, and the general damages to which, subject to
liability, the plaintiff is entitled in respect of pain and suffering,
the loss of his eye, and the discomfort of daily removal of the
artificial eye, are, in my judgment, the sum of £ 2,500.
Thus, it was taken that it was in the contemplation of the seller that a
fabric can lead to skin rashes and a catapult, to bodily injury. In consumer
contracts, a frequent allegation of the seller will be that the consumer
suffered injury as he did not make proper use of the goods. This is a
factual question. If it is established that the buyer did not take normal or
reasonable precautions, the seller will become free from being responsible
for the breach. In Lambert v. Lewis,14 the seller supplied a machine whose
coupling was defective. The seller was in breach of implied conditions.
A reasonable person would have known that the machine was defective.
The buyer, however, continued to use the machine. The coupling gave way
13 Godley v. Perry, 1 All ER 36 (1960).
14 Lambart v. Lewis, A.C. 225 (1982).
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leading to an injury to the buyer. The buyer could not claim damages from
the seller. To conclude, consequential damages in sale of goods are more
readily awarded.
Mental Agony and Harassment

It is a settled principle of contract law that a contract-breaker is not liable
for any distress, harassment, frustration, anxiety, displeasure, vexation,
tension or aggravation which may arise from a breach of contract. However,
there is an exception to this principle. Where the very object of a contract
is to provide pleasure, relaxation or peace of mind, damages are awarded if
it is not attained.15 These contracts are for holiday, fun and entertainment,
protection and safety. In other cases, physical inconvenience and discomfort
caused by the breach would be considered and awarded damages.
Attempting to make a distinction between “physical inconvenience” with
anxiety, frustration and agony is nebulous. The courts are elaborating it.
Applying the principle to the sale of goods, damages cannot be awarded
for frustration, distress or mental agony arising from the conduct of the
seller, for example, in delaying and deferring delivery of the goods or
not satisfactorily removing defect in goods. Further, harassment, mental
agony, frustration or anxiety arising from the goods cannot be claimed as
damages. The exception is where the goods themselves are meant to give
pleasure, mental peace or relaxation. The Supreme Court, in judgment after
judgment, has reversed awards made for agony and mental harassment by
the consumer forums. In Ghaziabad Development Authority v. Union of
India,16 the Supreme Court noted:
Normally, no damages in contract will be awarded for injury
to the plaintiff’s feelings, or for his mental distress, anguish,
annoyance, loss of reputation or social discredit caused by the
15 Watts v. Morrow, 1 W.L.R. 1421 (1991); Farley v. Skinner, House of Lords, 2 A.C. 732.
(2002).
16 Ghaziabad Development Authority v. Union of India, AIR 2000 SC 2003.
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breach of contract…The exception is limited to contracts whose
purpose is ‘to provide peace of mind or freedom from distress,’
The following are the illustrations of the cases where it was taken
that the goods themselves were to give pleasure and joy. In Jackson v.
Chrysler Acceptances Ltd.17 a person bought a new car informing the seller
specifically that he wanted to take it to France for his holiday. The car was
defective and the holiday was ruined. The court awarded damages for the
ruined holiday. In Bernstein v. Pamson Motors (Golder Green) Ltd.,18 the
buyer bought a luxury car for £8000. The car broke down on a motor way
soon after purchase. The court noted that it was a luxury car. The sales
brochure for the car had described it as: “A luxury car for the economy
conscious 80s, at the forefront of automotive progress that’s one reason
why the Laurel does everything so well; it has been developed, refined
and improved to a level which cannot fail to impress.” The court, thus,
awarded the damages: “What then is the proper measure of his damages?
Clearly, in my judgment, he is entitled to the cost of making his way back
home on the day of the breakdown, plus the loss of his full tank of petrol,
as pleaded, in the sum of £32.90 between them.”
Additionally, I think he is entitled to be compensated for a totally spoilt
day, comprising nothing but vexation, and for this I would award the sum
of £150. He was without his car for a lengthy period, but in my judgment
only five days’ loss of use can properly be awarded, taking us to 8 January
when he declined the defendants’ offer of a substitute and for those five
days I would award £50.
The court thus awarded damages for vexation. It is also significant to
note that the court awarded damages for the number of days the consumer
could not use the car while it was taken away for repair. The National
Commission in Vinoo Bhagat, General Motors (India) Limited v. Regent

17 Jackson v. Chrysler Acceptances Ltd., RTR 474 (1978).
18 Bernstein v. Pamsons Motors (Golders Green) Ltd., RTR 384 (1987).
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Automobiles Limited,19 awarded damages for mental agony and harassment
as a high end car turned out to be defective. It noted:
Keeping in view the aspect of ‘consumer factor’ or ‘consumer
component’ or ‘consumer surplus’ as aforementioned we are of
the opinion that [the buyer] is certainly entitled to compensation
for the mental tension, harassment and inconvenience caused to
him. [The buyer] has claimed Rs.25,000/- but in our view award
of Rs.10,000/- will meet the ends of justice. There cannot be any
standard for measuring damages in such a situation.
Thus, damages for mental agony and harassment are awarded only in
the cases where the contract itself is for peace of mind, pleasure and joy.
Remedy in the Bill

We can now explore the remedy provided in the bill. The bill borrows
the provisions on remedies from the CPA. Section 35 in the bill provides
that the consumer court will have the power to issue one or more of the
following directions to the trader:
(a) to remove the defect pointed out by the appropriate laboratory
from the goods in question;
(b) to replace the goods with new goods of similar description
which shall be free from any defect…
(d) to pay such amount as may be awarded by it as compensation
to the consumer for any loss or injury suffered by the
consumer due to the negligence of the opposite party:
Provided that the District Commission shall have the power to
grant punitive damages in such circumstances as it deems fit;
19 Vinoo Bhagat, General Motors (India) Limited v. Regent Automobiles Limited, 3 CCC
79 (2005).
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The only remedy the bill contemplates for breach of contract by the seller
is repair and replacement. As we have seen, this is a remedy only in the
cases where the buyer cannot terminate the contract. The bill has ignored to
contemplate the right of the consumer to terminate the contract. The buyer
may have the right to terminate the contract if the seller fails to deliver the
goods or delivers goods violating an implied or express condition of the
contract. As we have explored, for every breach, damages are to be paid for
the loss. In the case of delayed delivery, it is the hiring charges of similar
goods for the period of delay. In the case of termination, it is the difference
between the contract value and market value of the goods. In the cases the
buyer cannot terminate the contract, the remedy is repair and replacement.
In addition, hiring charges are to be paid for the days the buyer is deprived
of the use of goods while these are taken for repair or replacement.
Once there is a breach, the party has to pay damages. These are
contractual damages. Award of contractual damages do not depend on
the intention or diligence of the parties. The bill, however, provides for
award of damages only “for any loss or injury suffered by the consumer
due to the negligence” of the other party. For example, if a consumer has
to pay Rs.2000 more in buying goods as the seller has failed to supply, the
consumer cannot claim it as a right. He can claim it only by establishing
that the breach by the seller happened due to his negligence. In fact, no
remedy other than repair or replacement can come without the consumer
establishing negligence by the other party. The provision, instead of creating
further rights for the consumer, takes away rights already available to a
consumer under the contract law.
The reason for this is a conceptual error in the drafting of the CPA.
Damages are awarded under the law of torts also. These are different
from contractual damages. Under torts, if a person owes a duty to another
and is negligent in meeting the duty causing injury, the injured person
can claim damages for the injury. Law of tort applies where there is no
contract between the parties. Damages in contract and tort are parallel to
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each other, in one there is a contract and in the other, there is no contract.
The founding case on law of torts held a manufacturer owing a duty to
the consumers. Thus, very early in the development of the law of torts, a
consumer could claim damages in torts from a manufacturer for defective
goods. In Grant v. Australian Knitting Mills Limited,20 a case reviewed
earlier, Grant got damages under torts from the manufacturer for the injury
caused to him by wearing the garments which were not washed-off sulphides
in the manufacturing process. The CPA has mixed the two streams, which
were never meant to meet. As a result, the consumer has lost the right of
contractual damages. The only right available to him is in establishing
negligence by the other party.
To conclude, there are several remedies available to a consumer under
the contract law and the law of sale of goods. In the case of delayed delivery,
the buyer is entitled to receiving the hiring charges for similar goods for the
period of delay. The buyer may, exercising his right, terminate the contract.
In this case, the buyer will receive the difference between the market
price and the contract price as the damages. In the cases the buyer cannot
terminate the contract, repair or replacement of the goods is the remedy
for the buyer. The bill mentions only the remedy of repair or replacement
of goods. As a result, all other significant rights of the consumer, available
to him under the contract law and the law of sale of goods are lost. The
bill, instead of creating rights, takes them away. Under the bill, the right of
the buyer to receive contractual damages are completely lost. A consumer
can claim damages only by establishing negligence by the other party.
This has happened because the damages under contracts and torts, which
are parallel to each other, have been mixed up. Hence, draft proposals are
being recommended, with which this paper shall end.
20 Grant v. Australian Knitting Mills Ltd., All ER Rep 209 (1935).
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Draft Provisions

The following is a draft provision on the rights of a consumer to be
awarded damages in a sale contract. It is followed by damages under torts.
1. Damages under contract:
The consumer is entitled to award of the following contractual damages
for breach by the seller:
(1) If the seller fails to deliver the goods, leading to a termination of the
contract, the buyer will receive the difference between the prevailing
market price on the day goods ought to have been delivered and the
contracted price for the goods as damages.
(2) The seller delivers the goods but the goods are rejected for a breach
of an express or implied condition. In this case, the buyer will receive
the difference between the prevailing market price on the day the
buyer terminated the contract and the contracted price for the goods
as damages.
(3) The seller is in breach in relation to the quality of goods but the buyer
does not have a right to terminate the contract, or, has the right, but
elects not to terminate it. In both the cases, the seller will repair or
replace the goods without any cost to the consumer. As an alternative,
the contract price minus the market value of the delivered goods on the
day goods were delivered can be awarded. In addition, the seller will
pay the hiring charges for the same or similar goods for the number
of days the consumer could not use the goods due to the defect and its
repair or replacement. The hiring charges can be worked out as a rough
estimate on the basis on the value of the goods and its longevity.
(4) In the case of a breach, where the goods are first repaired or replaced,
followed by termination of the contract, the damages would be for
both, as provided above.
(5) An injury to a consumer or death of a consumer, arising from a breach
of an express or implied condition or warranty is a consequential loss.
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The losses will be payable in damages in the following situations:
a. The contract has contemplated that the loss could arise from the
breach, or
b. The contract is silent on the consequences of the breach but from
the vantage of an ordinary person, with reference to the nature
of goods, it is in contemplation that losses could arise from the
breach.
The damages would include expenses of medical care, hospitalisation,
doctor’s charges; and loss of earning capacity and amenities arising
from the injury.
(6) Damages will be paid for mental agony, harassment, anxiety or vexation
only if the very purpose of the sale of goods was to provide peace of
mind, calm and joy.
2. Damages under torts.
A consumer can claim damages for personal injury or death from a
seller arising from the negligence of the seller. The claim under tort is
an alternative to damages under the contract for personal injury or death.
Damages can be claimed in the alternative. However, damages cannot be
awarded under both for the same person injury or death.
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Curbing False or Misleading
Advertisements in India:
Challenges and Solutions
Anirban Chakraborty1*
Abstract

Advertisement is an age old practice and currently part and parcel of
commercial marketing strategy. It is used by producers to drive consumer
behavior to its commercial offering and increase consumption of their
product. But when these advertisements are false or intend to deceive
consumers, they impair the economic behavior of the consumers; cause
injury to their rights to exercise informed choice; result in information
asymmetry and also harm the interests of competing commercial brands.
They are unethical and are regarded as a social and commercial ill, but more
significantly in economic terms the resulting information asymmetry due
to such advertisements causes “market failure.” The article, after briefly
discussing the ineffectiveness of the current Indian legal and regulatory
framework to deal with the challenges posed by the menace of false and
misleading advertisement, argues that India requires a complete overhauling.
It further argues that a large number of jurisdictions had strengthened
their legal and regulatory framework governing advertisements in the last
decade. Thus, there is a global consensus that a comprehensive legal and
regulatory framework is required to curb the problem of false and misleading
advertisements to check the “market failure.” The article concludes that
India requires adopting a more effective regulatory model to curb false
and misleading advertisements. It recommends that the model needs to be
aligned with global experiences and advance consumer interest, but not in
a manner more extensive than is necessary to correct the market failure.
Introduction
Commercial advertisement has become a part and parcel of modern
1

* Assistant Professor of Law, The West Bengal National University of Juridical Sciences,
Kolkata. Email address: anir_chak@yahoo.com.

50

marketing strategy and consumerism. It is regarded as an engine of the
free market economy in the era of globalization. Its proponents argue that
advertisement is beneficial to consumers because they provide valuable
information to a consumer which is essential to the concept of “consumer
sovereignty” in the contemporary era. Realizing the value of advertisement
to the current economic system and market development, majority of nations
has awarded it a free speech status.
The Indian market post globalization has become an attractive destination
of major brands and corporations. As a part of the growing new market
culture these brands have to reach to a large number of consumers within a
shortest possible timeframe and also persuade them about their products and
services by capturing innovative commercial massages. Hence advertising
industry has expanded leaps and bound in the recent decades. The Supreme
Court of India has also recognized “commercial advertisement” as a
protected speech under Art 19 (1)(a) of the Constitution of India.2
But as J. Walter Thompson stated “advertising is a non-moral force,
like electricity, which not only illuminates but electrocutes. Its worth to
civilization depends upon how it is used.”3 Advertising is a beneficial
tool as long as the techniques used are fair. But the problem arises when
deceptive and fraudulent advertising tactics are used by advertisers aimed at
attracting consumers by luring through false or misleading messages about
products, its qualities and utilities. False and misleading advertisements
affect consumer’s “right to be informed” and results in injuring consumer
interest as well as the competing commercial brands. Majority of nations
in the recent past has strengthened their legal and regulatory framework
on advertisement to address the challenges posed by false and misleading
advertisements. In India a host of legislations and regulatory institutions
are in place to check the problem, but the fact remains that this problem
2
3

Tata Press Ltd v. Mahanagar Telephone Ltd., AIR 1995 SC 2438.
Ashok R. Patil, Misleading Advertisements-Impact and Regulations, in 25 Years of
Consumer Protection Act: Challenges and the Way Forward, 35 (Ashok R. Patil ed.,
2014).
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continues to a serious extent in India. The article after briefly examining
the effectiveness of the existing legal and regulatory framework to check
false and misleading advertisement in India, recommends the probable
action required to comprehensively deal with this problem. In reaching
its recommendations the article places reliance on the international best
practices that have emerged from the U.S., the U.K. and the E.U. to
effectively tackle the false and misleading advertisement.
Understanding False and Misleading Advertisement

Advertising is used to inform, persuade, and remind consumers. It
importantly reinforces their attitudes and perceptions. However, if an
advertisement
a. uses a false statement about the product; or,
b. intends to mislead through its presentation; or,
c. intends to deceive or be likely to deceive the consumers to whom
it is addressed; or,
d. conveys potential promises about the efficacy of their product, which
are exaggerated to such an extent that the products cannot deliver;
or,
e. intend to actively conceal the ill effects of the products;
and when such falsity or deception has the potential to impair the
economic behavior of the consumers or cause injury, such advertisements
are regarded as “false or misleading advertisement.”4 These advertisements
convey a false impression or there is a reasonable probability of confusion
being caused by them being designed to mislead. Hence, they are not just
an abstract risk to a reasonable man viewing the advertisement. The falsity
or confusion can be either in the literal or in the implied meanings of the
advertisement.
4

This definition is attempted by digesting various definitions on false and misleading
advertisement including the components of false and misleading advertisements as
included within the definition of “unfair trade practice” under the Consumer Protection
Act, 1986.
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The objective of false and misleading advertisement is to persuade
consumers into commercial transactions that they might avoid; and affect
their “right to be informed” about the quality, quantity, purity and safety
of the product or service that they are buying. “Right to be informed”
means that every consumer requires to have factually accurate and reliable
information that provides knowledge about products, services, laws or
anything that relates to the thing consumers buy and use in everyday life.
The scope of this right is to include access to reliable, independent and
accurate information about all aspects of a product or service to ensure that
consumer can take informed and independent decision.
Therefore, false and misleading advertisements cause information
asymmetry which if not effectively corrected through legal and regulatory
institutions result in a condition in economic terms called “market failure.”5
Market failure due to such information asymmetry causes unintended and
unwanted consequences in the market and impairs competitiveness. Also
conditions affecting the consumer’s economic behavior through deceptive
representation result in a permanent impairment to the consumer rights.
This form of advertisement in connection to drugs and food items causes
a significant and detrimental impact on the health of the consumers.
If the condition perpetuates without effective legal and policy based
intervention measures, it causes an irreparable injury to consumer welfare,
consumer rights and economic efficiency of the market. Referring to such
a problem Joshep Stigliz, Novel Prize winner economist has observed
that “whenever there are important imperfections and asymmetries of
information (that is, situations in which one party knows something different
from what others know), markets are not in general efficient…Previously
5

In economic terms it is referred as a condition occurring when there is an inefficient
allocation of resources in a free market. Market failure can occur due to a variety
of reasons, such as monopoly, negative externalities (over-consumed), public goods
(usually not provided in a free market) information failure etc. In this thesis the market
failure is used in context of market failure due to information failure i.e. where there is
lack of information to make an informed choice. Failure to disclose information or
fraudulent misrepresentation is a form of information failure.
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the presumption that markets were efficient was widespread, with the
corollary that only under exceptional circumstances (such as monopoly and
massive pollution) were there failures that warranted intervention. Now,
among mainstream economists, there is no presumption that markets are
efficient. Government interventions thus necessarily need to focus on areas
where market failures are most pronounced.”6
The Current Indian Legal and Regulatory Framework
to Check False and Misleading Advertisement

The legal framework to protect Indian consumers from false and
misleading advertisements is laid down in a number of legislations7 and
multiple regulators are empowered. The Consumer Protection Act 1986,
being the principle law, defines “misleading advertisement” as an unfair
trade practice and provides in Section 14(1)(hc) that where a consumer
forum has found a complaint of misleading advertisement it can direct
the complainant to remove the advertisement, pay compensation or issue
corrective advertisement to neutralize the effect of misleading advertisement
at its cost. Regulation framed by SEBI, TRAI, IRDA defines misleading
advertisement but the same varies with the Consumer Protection Act.
Also, along with Consumer Courts which have the jurisdiction to admit
complaints relating to false and misleading advertisement under the
Consumer Protection Act, FSSA, SEBI, IRDA, TRAI are all independent
regulators and have the authority to entertain complaints relating to
its specific sectors and impose penalties. These multiple judicial and
independent regulators in India have not been able to reach to any uniform
definition and standard to determine false and misleading advertisements.
6
7

See, Joseph Stiglitz, Regulation and Failure, in New Perspectives on Regulation (David
Moss and John Cisternino ed., The Tobin Project, Cambridge, 2009) available at http://
www.tobinproject.org/books-papers/new-perspectives-regulation.
Food Safety and Standards Act, 2006; The Cigarettes and other Tobacco Products
(Prohibition of Advertisement and Regulation of Trade and Commerce Production,
Supply and Distribution) Act, 2003; Drugs and Cosmetics Act, 1940; Drugs and Magic
Remedies (Objectionable Advertisements) Act, 1955; Indecent Representation of Women
(Prohibition) Act, 1986; The Lotteries (Regulation) Act, 1998; Securities and Exchange
Board of India Guidelines for Advertisement by Mutual Funds, 1996; Competition Act,
2002; Insurance Regulatory and Development Authority Act, 1999.

54

This problem has been compounded with the issue where common law has
deemed appropriate for a seller to engage in “puffing.” Courts in India have
upheld that an overly enthusiastic, perhaps exaggerated, and clearly biased
presentation of his product is not per se illegal or wrongful act.8 There is
also no law relating to liability of celebrities endorsing a brand based on
false and misleading advertisement. But in other jurisdictions there have
been a number of recent cases involving celebrity endorsers of products and
services in which plaintiff-consumers claimed injury as a result of reliance
on the endorsements and asserted novel legal claims against the celebrities.
Further a voluntary non-profit organization called Advertising Standards
Council of India (ASCI)9 also governs and regulates the same without
having any legal enforcement to its orders. ASCI have adopted a Code
of Self Regulation in Advertising for India, which is intended to control
offensive content of advertisements. The ASCI code applies to every
advertisement read, heard or viewed in India, directed to Indian consumers,
even if it originates or is published abroad. However, compliance with
ASCI code is not mandatory.
The Ineffectiveness of the Current Indian Legal and
Regulatory Framework to Tackle the Challenge

A commentary10 examining the working of the current system in
curbing false and misleading advertisement has observed that “[T]hough
comprehensive legal framework for the control of unfair, deceptive, and
misleading advertising in India exists, the practice continues almost
unabated.” According to the commentator, after the incorporation of
provisions to regulate unfair trade practices in the Monopolies and
8
9

Reckitt & Colman of India Ltd v. Ramchandran, 1999 PTC (19) 741.
The Advertising Standards Council of India (ASCI), established in 1985, is committed
to the cause of Self-Regulation in Advertising, ensuring the protection of the interests
of consumers. ASCI was formed with the support of all four sectors connected with
Advertising, viz. Advertisers, Advertising Agencies, Media (including Broadcasters and
the Press) and others like PR Agencies, Market Research Companies, etc.
10 DPS Verma, Regulating Misleading Advertisements: Legal Provisions and Institutional
Framework, 2 Vikalpa 51 (2001) available at www.vikalpa.com/pdf/articles/2001/2001_
apr_jun_51_57.pdf.
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Restrictive Trade Practices Act (hereinafter “MRTP Act”) since 1984,
the MRTP Commission has taken decisions on 1500 cases of false and
deceptive advertisements. In majority of these cases, the Commission took
a serious view of such practices and either passed a “cease and desist”
order or accepted an undertaking from the respondents under Section
36D(2) of the MRTP Act that the impugned unfair advertising practice
would be discontinued and would not be repeated in future. Similarly,
some cases have risen before the Consumer Courts established under the
Consumer Protection Act. But despite this legal action provided against
unscrupulous advertisers, there is no respite from the spate of misleading
and deceptive advertisements in the mass media. In a very rare occasion,
the MRTP Commission or Consumer Courts have ordered for withdrawal
of the misleading advertisement along with directing the advertiser to issue
corrective advertisement under the Acts. Also, delay in issuing reliefs by
consumer courts and subsequent appeals is a major problem. Smt. Pushpa
Girimaji, a well-known Consumer Activist, illustrated this problem by
referring to the landmark case of Buddhist Mission Dental College and
Hospital v. Bhupesh Khurana.11 In this case, only eleven students had filed
the case, but there could be many more victims who did not. Even those
eleven students, who won their case, did so after 15 years and they can
never get back the academic years lost.12
Justice Ashok Bhan (a retired Judge of Supreme Court of India) has
observed in a recent speech on success and failure of the Consumer
Protection Act that it has not lived up to its expectation to tackle the issue
of false and misleading advertisement. In his view the consumer courts
have no power to investigate matters relating to false and misleading
advertisement and also have limited infrastructure to regulate the same.
Also pointing to the issue of liability for celebrity endorsement of brands
11 Buddhist Mission Dental College and Hospital v. Bhupesh Khurana, (2009) 4 SCC 484.
12 Pushpa Girimaji, Misleading Advertisements and Consumer (Centre for Consumer
Studies, IIPA, New Delhi) available at http://consumeraffairs.nic.in/WriteReadData/
userfiles/file/misleading_advertiesment_and_consumer%20(1).pdf.
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and products indulging in false and misleading advertisement he was of the
opinion that the law is totally underdeveloped and inadequate in India.13
Similarly, the Parliamentary Standing Committee Report on Proposed
Amendments to Consumer Protection Act has observed:
the Committee finds that there are innumerous service providers
such as Airlines, Communication Industries, Utility Industries,
Banks and other agencies/institutions who are not providing
what they are supposed to. Most of the agencies/institutions/
service providers are befooling the consumers by making tall
and false claims through misleading advertisements (electronic
and print media) and due to which exploitation and suffering of
consumers are rampant. There are no stringent laws to deal with
such kind of misleading advertisements. The Committee feels that
as amendment in the Act is under way, there is a strong need to
warn the advertisers to refrain from publicizing such misleading
advertisement, which fall under unfair trade practices.14
Further the Minister of Consumer Affairs, Govt. of India, Shri Ram Vilas
Paswan responding to a Parliamentary Question on tackling the increasing
problem of misleading advertisement has stated in the Parliament as follows:
Yes, Sir. A large number of complaints of misleading advertisements
appearing in the electronic and print media making false and
exaggerated claims about products, are received by various
agencies and regulators from time to time. There is no single
centralized agency to deal with all such complaints. The sector
regulator concerned/or the ministry/department concerned takes
cognizance of the complaints and takes action on matters relating
13 Justice Ashok Bhan, Inaugural Speech at the National Conference on 25 Years of
Consumer Protection Act: Challenges and the Way Forward in 25 Years of Consumer
Protection Act: Challenges and the Way Forward 5 (Ashok R. Patil ed., 2014).
14 Twenty Sixth Report of the Standing Committee on Food, Consumer Affairs and Public
Distribution (15th Lok Sabha, New Delhi, 2012-2013).
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to their own subjects under the relevant legislation…In so far as
the electronic media is concerned, the Ministry of Information &
Broadcasting encourages self-regulation. While the self-regulation
is aimed at facilitating better content regulation at broadcasters’
level, it does not preclude the Government from taking suo-moto
action as per Law…an Inter-Ministerial Monitoring Committee
(IMMC) has been constituted in the Department of Consumer
Affairs to monitor misleading advertisements and unfair trade
practices appearing in print and other outdoor media. Efforts are
made to ensure coordinated action among various Ministries,
Regulators and Agencies.15
Lastly, Consumer Unity and Trust Society, a Voluntary Consumer
Organization in 2012 had prepared and circulated a report on “Status of Law
Enforcement for Misleading Advertisements in India.” The report concluded
that although Consumer Protection Act along with several other legislations
has provisions to deal with misleading advertisements, yet there are a few
instances when such a complaint has been made. The main drawbacks
that exist as highlighted in the report include inefficiency of legal and
regulatory authorities to investigate and prosecute complaints of misleading
advertisement; inordinate delays in pronouncing the final verdict; and that
self-regulation does not replace statutory legislation. Though self-regulation
is laudable but existing time lag between a claim not supported by facts
and corrective measures is wide and hence unacceptable.16
15 Starred Question No. 181, 16th Lok Sabha:
(a) whether Government has received any reports/complaints regarding misleading /
surrogate advertisements appearing in the electronic and print media making false and
exaggerated claims about the products;
(b) if so, the details thereof indicating the number of cases reported / identified, companies
held responsible along with the action taken against the persons/companies involved
therein, during each of the last three years and the current year; and
(c) whether Government proposes to bring in a comprehensive legislation incorporating
various rules and regulations presently in vogue to put an effective check on such cases
and if so, the details thereof?
16 Consumer Unity & Trust Society (CUTS), Study on the Status of Law Enforcement for
Misleading Advertisements in India and its Impact on Consumers (2012) available at
http://cuts-international.org/cart/pdf/Study_on_the_Status_of_Law_Enforcement_for_
Misleading_Advertisements_in_India.pdf) .
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From the available information from various sources discussed above,
it is evident that the existing legislative and voluntary efforts to curb
false and misleading advertisement have been largely futile in India. The
legal framework had been very limited success. It is effective in certain
areas and has miserably failed in other fields. Currently in India a large
number of complaints of misleading advertisements appearing in the
electronic and print media remain unaddressed. Due to poor investigation
and prosecution, negligible number of complaints are actually filed before
courts or independent regulators in various sectors all over the country on
misleading advertisements. Also, there is a lack of uniformity in defining
the scope and ambit of advertisements that fall in the category of “false
and misleading.” Currently, different statutes and regulations define “false
and misleading” advertisements differently. Also in the judicial decisions,
there is no uniform standard applied to determine that what is the basis to
judge an advertisement is misleading or not.
The regulators that exist in India today are not doing enough to tackle the
problem and there are a lot of misleading advertisements today which trick
the consumers. Loopholes are basically in implementation. There is also no
proactive monitoring of the misleading advertisements. Unless a complaint
is registered, it is impossible to identify misleading advertisements. At best,
what the self regulatory body does is stopping a certain type of advertising
well after the campaign is over. The violator gets away by issuing an
apology letter in most of the cases. The existing model of self regulation
(ASCI) is also not adequate and totally effective. The primary gaps that have
been identified include limited consumer awareness about the complaint
mechanism, resulting in very limited number of complaints compared to
sizeable proportion of the problem; the advertising code which is dated and
not able to keep pace with the changing trends; the mechanism is largely
reactive in its approach and also takes longer period to take a final call which
may have a great impact on the practical implications of the decisions.
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In the recent past, the Government has initiated various pro-active
measures, e.g., constitution of an Inter-Ministerial Monitoring Group17 for
better monitoring of false and misleading advertisement; launching a webbased grievance redressal mechanism to address complaints relating to false
and misleading advertisement;18 and introducing an amendment proposal
to Consumer Protection Act to establish a federal regulatory authority
with wide regulations governing making, investigative and prosecuting
powers.19 But these efforts are short-term or ineffective measures because
false and misleading advertisement cannot be effectively tackled with this
fragmented and complex approach of multiple legislations and regulators.
To rectify the existing situation and address the problem there is an urgent
need to evolve a more holistic approach with a strong focus on consumer
rights. India requires a comprehensive legislation with a sole regulator
conforming accept norms of regulatory structure.
Some Global Best Practices towards a more effective
regulatory environment to curb false and misleading
advertisements

The issue of the regulation of advertising poses a significant challenge
in law. Nonetheless, most jurisdictions have found it necessary to impose
some form of regulation over advertising. Various models for regulation
on advertising have emerged globally in the last decade. The US model
on regulation of advertising is one of the most visible aspects of consumer
protection programs. The Federal Trade Commission serves as the central
institution in the model and as a result of increasing sophistication in the
analysis of advertising and its effects, the commission has, over the years,
17 See, Advertising Standard Council of India, Press Release (New Delhi, 18 March 2015)
available at http://www.ascionline.org/images/pdf/gama%20portal%20_press%20
release.pdf.
18 Department of Consumer Affairs, Government of India launched web portal named
GAMA (Grievances Against Misleading Advertisements) in March 2015, see http://
gama.gov.in/Default.aspx.
19 Consumer Protection (Amendment) Bill 2015 introduced by Ministry of Consumer
Affairs, Food and Public Distribution, Government of India on 10 August 2015 in 16th
Lok Sabha.
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evolved a widely accepted set of principles for regulation. The European
Union has formulated a Directive for Regulation of Misleading Advertising;
the Council of the European Union has accepted that “advertising, whether
or not it induces a contract, affects the economic welfare of consumers.”
Further, the EU Council has also found it desirable, in certain cases, to
prohibit misleading advertising even before it is published. To implement
its consumer protection and information policy, the European Union
has introduced a programme to provide for appropriate action against
misleading and unfair advertising. On the basis of this definition, it is highly
justifiable to regulate or control misleading advertising because it may cause
a consumer to take decisions detrimental to him when acquiring goods
or other property, or using services. Also, in U.K., a primary legislation
Consumer Protection from Unfair Trading Regulations 2008 governs the
system. UK has developed a unique model for regulation which is called as
“mandated self-regulation” where an attempt is made to “make associative,
self-interested collective action contribute to the achievement of public
policy objectives.” The UK model illustrates a combination of delegation
and increased accountability through independent third parties.
Also, the use of celebrities in advertisements has been a prevalent
practice in India, but in some circumstances when the induced reliance
leads to consumer’s injury or deception, cases are negligible. There is a
complete vacuum in the law relating to liability of celebrities endorsing
a brand based on false and misleading advertisement. But in the US FTC
“Guides Concerning Use of Endorsements and Testimonials in Advertising”
or Chinese law that imposes liability by “joint and equal responsibility”
if consumer’s legitimate interests are harmed. This has provided the
plaintiff-consumers right to claim for injury as a result of reliance on the
endorsements against the celebrities and other deep-pocket defendants.20
20 See Study, supra note 16.
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Conclusion and Possible Policy Recommendations
to Effectively Address the Problem of False and
Misleading Advertisements

It is concluded that the challenges posed by “false and misleading
advertisement” in India cannot be effectively tackled with the current
approach of multiple legislations and regulators. India requires a
comprehensive approach. The consensus that has emerged is that a regulatory
policy model requires to be developed adopting a comprehensive legislation
that discards the current multiple legal and regulatory system and aims to
strike a balance between voluntary restraint, self-regulations and stricter
regulatory provision as and on required. However, this new regulatory
framework should attempt to curb only the mischief in the advertising
industry, not the industry itself. To fight the menace of misleading, false
and offensive advertisements, there is a need for a combined strategy of
Education, Prevention and Punishment.21
The unification of many laws currently existing into a single
comprehensive legislation will greatly assist simplification like the model
adopted by the United Kingdom.22 A single set of definitions of terms needs
to be framed across all sections of the law. The entire legislation must be
internally consistent, and have a simple and logical table of contents. This
emphasis on simplicity would reduce the complexity faced by law-makers,
bureaucrats, legal professionals and finance practitioners in understanding
the law and workings within it. The legislation shall apply uniformly and
21 Proceedings of the Stakeholders Consultation on proposed amendments to Consumer
Protection Act, 1986, Ministry of Consumer Affairs, Food & Public Distribution,
Government of India (New Delhi, 3 September 2014).
22 United Kingdom introduced a new regulation to clamp down on unfair sales and
marketing practices called Consumer Protection from Unfair Trading Regulations 2008
which came into force on 26 May 2008, and implemented the EU Unfair Commercial
Practices Directive (UCPD) into UK law. In order to avoid duplication and simplify the
UK’s consumer protection framework, the CPRs partially or wholly repeal provisions
in 23 such laws. Twelve of these laws are repealed outright, including for instance Part
III of the Consumer Protection Act 1987. Eleven laws were repealed in part, including
most of the Trade Descriptions Act 1968. The CPRs provide similar or greater protection
to these laws.
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eliminate any pre-existing inconsistency and necessarily repeal the existing
legislations totally or partially that may cause any problem of gaps and
overlap.
Also following the EU Council23 and UK model24 the Indian legislation
as proposed requires identifying and if finds it desirable, in certain cases,
prohibit misleading advertising even before it is published. To implement
its consumer protection and information policy, the European Union has
introduced a programme to provide for appropriate action against misleading
and unfair advertising. On the basis of this, it is highly justifiable to regulate
or control misleading advertising because it may cause a consumer to take
decisions detrimental to him when acquiring goods or other property, or
using services.
The comprehensive legislation should develop a model for regulation
that ensures a balance between commercial enterprises’ “right to advertise”
vis-à-vis consumers’ “right to be informed.” The legal-institutional
framework should provide clarity of purpose, powers and functions, as well
as a statutory mechanism of accountability for the regulators.
Special care must be taken to ensure that the proposed comprehensive
legislation on advertising provides for simple, inexpensive but effective and
efficacious remedy to aggrieved consumers. In this context, the Government
may also consider adding a separate chapter to the Consumer Protection Act
itself. The proposed set up must have its own investigative wing and also
a panel of lawyers to take up cases before Consumer Courts. A similar set
up could also be there at the state/local level to take up cases. A proposal
on these lines is under consideration of the Government. However, any
change in the regulatory structure, should not be of such an omnibus kind
23 Directive on Unfair Commercial Practices, Directive 2005/29/EC of the European
Parliament and of the Council (11 May 2005) available at http://ec.europa.eu/consumers/
consumer_rights/unfair-trade/unfair-practices/index_en.htm.
24 Consumer Protection from Unfair Trading Regulations (2008), United Kingdom,
available at http://www.legislation.gov.uk/ukdsi/2008/9780110811574/contents.
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as to impinge upon the technical and administrative expertise of other
Departments.
The primary thrust of this new approach has to be on self-regulation
and interests of creativity. Efforts have to be undertaken to strengthen
the ASCI mechanisms. Whenever any infringement is brought to notice,
advisories are sent to ASCI and more teeth have to be given to ASCI to
ensure compliance with its decision. The government departments should
come together to make a single code rather than several approaches and
promote the ASCI code amongst advertisers. ASCI code needs to be in a
simple consumer friendly language, its forms for submission of complaints
simplified and the code should be widely circulated.
A sole regulator having jurisdiction over all sectors to control
false and misleading advertisement is also recommended. The Central
Consumer Protection Council as proposed by the Consumer Protection Act
(Amendment) Bill, 2015 may be considered, but its current constitution,
authority and accountability structures require that it be completely
revisited. The proposed “Central Consumer Protection Council” has to be
conceptualized totally as an independent regulator. Mere physical separation
of the regulator from the Government is however not sufficient to ensure its
independence. This needs to be accompanied by legal and administrative
processes that clearly delineate the functioning of the regulator from the
rest of the Government. The independent regulator should be given precise
objectives, and a specific toolkit of powers through which those objectives
are to be pursued, with the independence to decide the manner in which
the powers are to be used. Any action of the regulator will however remain
subject to extensive mechanisms of accountability. To this extent the FSLRC
recommendations25 on accountability mechanism can be the basis and the
accountability parameters.
25 Report of the Financial Sector Legislative Reforms Commission, Ministry of Finance,
Government of India (New Delhi, 2013) available at http://finmin.nic.in/fslrc/fslrc_
report_vol1.pdf.

64

In the Whirlpool of Cyber Polemics:
Consumer Crucified before the Law as
Bystander
Debasis Poddar1∗
Abstract
The web worldwide uploads sui generis issues for net savvy citizens (“netizens”
in the trendy sense of the term) to grapple with corporate interest operative from
within the system of cyber governance. At times, savage takes place under the (dis)
guise of ideology as well. One such epic struggle surfaces itself through polemics
between digital equality and net neutrality, a feud that constitutes the crux of
this effort, to put its consumers to crossroads. A quest thereby stands tested with
jurisprudent reasoning; whether and how far internet browser may be construed as
“consumer” under the given legal regime. The author engages in this quest, in the
Indian context, to plead with an argument of his own that naive browser as new
entrant deserves parental coverage of the law. Besides, the author has identified
fault-lines in ideological positioning and thereby demonstrated mutual criss-crosses
between classical left-wing and right-wing politics inter se; no less contentious for
otherwise veteran readership. Irrespective of his political positioning, however, the
consumer is put to peril anyway. While digital equality falls short to offer freedom
of access, net neutrality has had no package to offer even access to net. Nowadays
equality plays for right-wing politics and liberty does the same for left-wing politics.
At the bottom, both of them appear great grandeurs since the requiem for naive
consumer, crucified by either ideology, falls on deaf ear. Irrespective of polemics
(read politics), ideology appears savage for the naive netizenry and saviour for the
rest. Isolated and unorganized, often than not consumer falls prey to pitfalls arranged
by organized and collusive goods producer or/ and service provider.

Peter: Quo Vadis? (Whither goest thou thus?)
Jesus: Eo Romam iterum crucifigi.
(I go into Rome to be crucified.)

-Early Christian Writings2#
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Introduction

In great ancient antiquity, characters in general and protagonists in
particular suffer from critical hardship and succumb to jeopardy; at times
to the gross detriment of justice. Thus, to win cynicism, Sita was required
to undertake the test of entry to sacred fire and thereby prove her chastity
twice. Besides the Ramayana, early Christian writings offer parallel
mythology where, while being asked by a follower about his destination
long after his crucifixion, the bereaved soul of Jesus indicated the event
of crucifixion as eternal phenomenon to draw rhetoric of despair for the
readership as quoted above. A simile may get drawn to depict the drudgery,
if not vagary, meant for the netizenry as consumer in the cyber space. The
online formality apart, there lies little disparity between the actual world and
the virtual world vis-à-vis victimization of consumer in the wake of highhandedness on the part of corporate collusive practice worldwide through
diverse tools and techniques including ideology as one among them. Thus,
in the forthcoming paragraphs, the consumer, those naive in the worldwide
web (hereinafter “www”) in particular, constitutes the crux of this effort.
Since time immemorial, ideology plays a critical change agent in the
hitherto course of civilization. Since the primitive society, to the slave
society, to the feudal society, to the present capitalist one, one ideology got
ceded by another and thereby paved the way for newer versions to transcend
to newer value system, newer teleology, and the like. Indeed, most of these
polemics are loaded with potential of their own, all of them but share
undercurrents of politics to carry forward agenda of their own in a way or
other. The reach of politics stands pervasive to spare nothing and nowhere,
be the same actual or virtual. The intellectual property and the cyberspace
may best be illustrated respectively to cite something or somewhere within
the reach of contemporary politics despite their existence falling short of
tangibility in the sensory world. The cyberspace, for instance, is ridden with
hyperbolic spatial politics of the virtual world where consumers are stuck
to the rivalry out of polarization and thereby forced to struggle for survival
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strategy to get rid of receiving the end of the world. The series of ideology
thereby does construct, deconstruct and reconstruct the polemics but hardly
takes care of those crucified in the whirlpool of otherwise great struggle.
The contemporary debate between digital equality and net neutrality
constitutes the focus of this effort from a consumer jurisprudence
perspective. To narrate the same in brief, digital equality refers to the
access to net movement initiated in India by Mark Zuckerberg, anchor of
the online social media giant Facebook, with self-proclaimed commitment
to facilitate one and all to transcend the digital divide and thereby achieve
digital equality in terms of their reach to the internet. Innocent on apparent
face of the record, the online civil society movement went critical to this
initiative and thereby condemned the same as market strategy under the
disguise of public good. The reasoning lies in limitation of access to
net since digital equality is meant to offer the user under “Free Basics”3
limited freedom in the www. Thus, the Facebook portal dedicated to digital
equality falls severely short of optimal freedom (s)he should have to attain
“digital equality” in the technical sense of the term. Also, these websites
available in free basics are loaded with commercial character of their own.
Together these inbuilt lacunae contributed toward setback for the free basics
movement in India.
Digital Equality: Demystified by Default

Since the beginning of rivalry between capitalism and socialism, their
characteristics stand reverse on the face of record. While feudalism was
replaced by the bourgeoisie on the agenda of civil and political rights,
bourgeoisie was replaced by the working class movement on the agenda of
social, economic and cultural rights. Liberty and equality thereby emerge
as classical icons of capitalism and socialism respectively to represent
right-wing and left-wing politics in the broad sense of the term. No wonder
that, through his “free basics” movement toward digital equality, Mark
3

Vide dedicated Facebook portal, https://info.internet.org/en/story/free-basics-frominternet-org/ (last visited 1 May 2016).
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thereby turned the table upside down to confuse the hitherto divide between
right-wing and left-wing politics the way these are played out so far. Now,
by courtesy the “Free Basics” portal, online corporate giant preaches that
otherwise great grandeur of digital equality needs to get converted to praxis
and that also be facilitated free of cost by no less than Facebook. Mark
thereby made a bolt from the blue on the left-wing politics to exceed the
same in his corporate move to play the great digital equalizer. Amen!
The left-wing politics declined to digest the way a corporate player
turned more left than the left. In the course of counterclaim, Mark was
trapped to the same age-old pitfall of right-wing politics prepared to trap
the socialist experiment on the question of liberty. In course of its quest
for fallacy, left-wing politics deciphered its countermove to offer kneejerk
blow for Mark through inbuilt limits of the access to net through so called
digital equality and alleged the same as offensive toward net neutrality that
refers to freedom of choice during access to net. Thus, by a bizarre turn of
eventuality, left-wing politics appears apprehensive about compromise with
liberty that got played out by right-wing politics as its treasure trove so far.
Together the movement and the counter movement strike role reversal for
rivals in the realm of polemics (read politics) in the digital world. While
Mark strives to unfold freedom of access to net, the freedom is earned
with a disproportionate cost of intellectual freedom and thereby reduces
digital equality to otiose. Indeed, Mark appears exposed to the hostility
of civil society movement while advocating digital equality devoid of net
neutrality- albeit arguably- for public good. On the contrary, net neutrality
is needed for better cyber governance. In the absence of digital equality,
however, net neutrality stands otiose and those critical to digital equality
hardly facilitate the public access to net. In the absence of access to net,
the question of net neutrality cannot arise anyway. Both sides thereby stand
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still with hiccups of their own.4 In given circumstance, casualty ought to
get heightened to hit those at receiving end.
Given a look on two representative icons, of digital equality5 and of net
neutrality,6 respectively, the readership is likely to get mesmerized over the
great grandeurs while both are ridden with polemics of their own. Together
they would have emerged complementary and supplementary to one another
toward holistic construct. Regrettably, under given circumstance, the same
appears oxymoronic for the reasoning of ideology articulated hereafter in
minute details.
In the given circumstance of cyber polemics, consumer constitutes
one among them who finds oneself at the receiving end of the world. In
the wake of online market economy, while the steering wheel is driven
by organized corporate players, unorganized and left alone, consumer
ought to have pushed to the backseat. Thus default concern for equality
in general, and for digital equality in particular, appears great for ocular
opulence. Equality thereby appears a misnomer since the same refers to
mathematical similarity, quantifiable in exactitude, and hardly reachable to
attain in mortal and morbid world; actual and virtual alike. As a catchphrase,
digital equality marketed a myth for digital data equality to backfire the
free basics since the so called free access to net stands compromised with
freedom of choice. What appears reachable is equity to balance competing
claims between private (read corporate) interest and public interest. Albeit
a distant dream, equity evokes optimizer for digital justice.
4

5
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This line separates groups on the basis of beliefs about the internet’s overriding purpose.
in some ways this is a variant on the classic tension between liberty and equality.
However, it goes beyond this to represent the tension between individualism and
communitarianism, with the former being a focus on individual rights, and the latter
invoking community benefits like economic growth, security and improved quality of
life; Robert D. Atkinson, Who’s Who in Internet Politics: A Taxonomy of Information
Technology Policy, The Information Technology and Innovation Foundation, Washington
DC, 2010 (7 May 2016) available at http://www.itif.org/files/2010-digital-politics.pdf.
By courtesy, Facebook, http://techlomedia.in/wp-content/uploads/2015/12/tntfreebasics-logo-01-900x450.png (last visited 7 May 2016).
By courtesy, Facebook https://www.savetheinternet.in/ (last visited 7 May 2016).
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Net Neutrality: Inconsistency Inbuilt

Indeed, a least explored area of concern so far, even net neutrality
appears too fragile to bank upon since the same suffers from inbuilt
inconsistency on the following heads: (i) with little concern for the public
access to net, net neutrality offers extravaganza; much ado about nothing,
after Shakespeare, in terms of the cyber literacy worldwide. In India, for
instance, majority of the population worldwide lacks access to net.7 Thus,
in demographic perspective, net neutrality hardly matters here. (ii) Also,
in practice, net neutrality poses no big deal since netizens by and large
belong to bourgeoisie and thereby behold the capitalist life-world inbuilt
in their class character. Therefore, they hardly share intellectual cyber
polemics between Mark-ism and Marxism so far as broad ideological
orientation is concerned. At bottom, when individually identified, these
stakeholders in both sides represent creamy layer of the society where
neither the commoners nor the consumers possess stake anyway. The
drawing room struggle thereby facilitates little toward emancipation of
the poor and underprivileged browser, often than not in course of maiden
entry or irregular entry by eventuality, to www. Thus, despite net neutrality
logic being otherwise reasonable enough, the free basics, even if the
same corresponds to no digital equality, at least facilitates bare minimal
logistic support for subaltern access to net. Common sense, often than not
uncommon, sometimes prevails over reason in practice; as is the case here.
Another discursive constraint for net neutrality ought not to get left out.
The concept of neutrality is contentious, also relative enough, to carry the
meaning on its back that may and does vary to offer findings poles apart
from one another.8 For instance, authoritarian vigil on the part of statecraft
7
8

For exact statistics, refer to relevant database, available at http://www.internetlivestats.
com/internet-users/(last visited 14 May 2016).
There is no doubt an art in saying something when there is nothing to be said, but it is
equally certain that there is an Art no less important of saying clearly what one wishes
to say when there is an abundance of material; and conversation will seldom attain
even the level of intellectual pastime if adequate methods of interpretation are not
also available; C. K. Ogden and I. A. Richards, The Meaning of Meaning: A Study of
the Influence of Language upon Thought and of the Science of Symbolism (1923)
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in diverse forms, e.g., ban, censorship, etc., change its character from regime
to regime. What went prohibited in British India attracts appreciation after
independence. Also, ultra-left literature nowadays forbidden is likely to
receive appreciation in time ahead if compatible regime usurps “the State”
under Article 12, read with Article 36, of the Constitution. Back to cyber
polemics, meanwhile Microsoft got exposed to play partisan,9 by courtesy
pro-bono movement. Likewise, flip sides of the movement may get exposed
to disadvantage of stakeholders and like’s in favour of the same may not
be taken well by the movement. Therefore, giving the steering wheel to
these human stakeholders, perhaps they would have acted the same way
Microsoft does with given stronghold in cyber governance since power
is presumed to drive all alike; albeit exceptions apart. Thus, there is little
assurance that those appearing progressive nowadays cannot turn regressive
in time ahead and act to gross detriment of public interest with the cloak
of ideology in a way or other. The guesswork above, with reasoning of its
own, may get corroborated by experience of the experiment in the actual
world, e.g., Soviet Union, China, Cube, and the like. The virtual world
stands susceptible to similar fallibility.
Consumer Interest: A Concern for None

With the ideological background above, let us grapple with position
of the consumer in the virtual world. As zeroed-in meanwhile, now
onward, the consumer does refer to the naive browser, little exposed to
www, somehow reaching the entrance to net; by courtesy the free basics
movement. Thus, understanding identity of the consumer hereby pointed
out appears critical to arrive at the whereabouts of consumer interest. Here

9

available at http://s-f-walker.org.uk/pubsebooks/pdfs/ogden-richards-meaning-all.pdf
(last visited 3 May 2016).
A NetAction survey of the top internet service providers concludes that Microsoft’s
marketing strategy is preventing consumers from choosing the browser they use to
access the World Wide Web, and integration of Internet Explorer into the Windows
98 operating system will further limit consumer choice. NetAction’s survey reveals
that Microsoft’s marketing strategies already limit the choice consumers have regarding
which browser they use to access the web; Vide Consumer Choice in Web Browsers:
A NetAction Report, undated literature available at http://www.netaction.org/msoft/
browsers.html (last visited 8 May 2016).
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the consumer represents those living in forest, remote hamlet, peri-urban
pocket of the metropolis India, where access to energy is recent, if not
latest, development (if at all), who are underprivileged on any of these
five counts otherwise prohibited for the purpose of discrimination under
constitutional governance,10 etc. In its given demographic characteristics,
while the subaltern consumer constitutes the majority population in India,
whether and how far the free basics is critical for their inclusion needs little
time to answer. “The Answer,” after Bob Dylan, “is blowing in the wind.”11
A cynicism may not be too remote to decipher the project as marketing
management. The Facebook marketing strategy behind the so-called
movement lies in its plan of action for extension of its existing catchment
to cover the petty bourgeoisie here and there who have access to daily
newspaper to get mesmerized with front-page and full-page information
at right time, can afford minimal technical knowhow to operate mobile
smart phone handset, that also one from Reliance with the same as service
provider, and the like. Somehow few hard facts went into oblivion that, in
the emerging economy of India, the target crowd is more aspirant than Mark
and vigilant than government with a consequence that, peer group feedback
prompted few, too few of target crowd, to fall prey to populism under the
aegis of Facebook. As a regulatory agency, Telecom Regulatory Authority
of India (hereafter TRAI) took entry to the cyber melodrama thereafter;
the way policemen do for popular film industry. Thus the Facebook project
to develop digital culture, followed by digital socialization, for rearing
its consumers accordingly ended in smoke with fateful TRAI regulations
against differential tariff12 issued to stop free basics movement move ahead
in India. In its one-year duration, the project but left a mark of its own in
diverse domains.

10 Article 15 of the Constitution of India, 1950.
11 Vide http://bobdylan.com/songs/blowin-wind/ (last visited 7 May 2016).
12 Vide TRAI Press Release No. 13/ 2016, on Prohibition of Discriminatory Tariffs
for Data Services Regulations 2016, dated 8th February, 2016, available at http://trai.
gov.in/WriteReadData/PressRealease/Document/Press_Release_No_13%20.pdf (last
visited 7 May 2016).
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In this given context, a contentious issue to be dealt with lies in the
status of net browser; whether and how far (s)he may be construed as the
consumer during such access to net through the free basics project. The
Facebook never considered the crowd consumers for reasoning of their
own. To them, the movement is meant to serve public good, if not great,
and thereby merges with their stake toward corporate social responsibility
(hereinafter “CSR”). Had the free basics project been continued, Facebook
would have set to demonstrate the same as its contribution to CSR and
thereby avoid further burden to meet statutory obligation on this count.13
Besides being the goodwill ambassador, the movement seems instrumental
toward cost-cutting in terms of its expense for CSR. Also, by the same
stroke, browser turned beneficiary in technical sense of the term.14 In
the absence of statutory criteria to be fulfilled for the net browser to get
defined as the consumer, Facebook owes no liability to its target crowd as
part of free basics and thereby maintains freehold lease over those brains
connected to net. At bottom, Facebook has had considerable hold over
the default choice for all these browsers and in turn their family members
along with peer group associated with them. Indeed, there is no transaction
either way. The circuitous routes for phenomenal transaction appears in
prospect since success of the project as crowd puller would bring in better
business bonanza for Facebook through offer-acceptance-inclusion of more
websites to get included as part of the package for its free basics portal in
time ahead. Thus, Facebook indulges in business with those in the project
as its capital. The consumer thereby appears dehumanized in the wake of
business management.
Interestingly enough, while Facebook stands defaced in the wake of
minute cynicism on the count of net neutrality, neither the reverse side did
care for consumer interest. For whatever limits there may be, the free basics
project at least offers access to net and thereby provides for logistic support
to those otherwise deprived of access to net. Net neutrality protagonists,
13 Vide section 135 of the Companies Act, 2013.
14 Vide section 2(d) of the Consumer Protection Act, 1986.
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however, suffer from want of project for the consumers toward their
empowerment while they appear critical enough to decipher all flip sides
of the impugned Facebook project. In the whirlpool of cyber polemics,
the consumers are thereby set to get crucified since, in their pursuit to
respective policy preference, neither side cares for consumer interest.
Thus, in the virtual world, naive consumer emerges as newer version of
subaltern whose claim is left unheard in the cacophony of partisan cyber
politics worldwide. After Spivak, the subaltern incapability to voice bona
fide interest of the community stands apparent in the discursive sense of the
term.15 Consequently, the cyber world suffers setback out of the politics of
voice and silence as binary opposites engaged in perennial struggle inter
se to surface their respective discursive polemics in ways of their own.
Paradigm Shift in Caveat: Law and Practice

Indeed, the economic jurisprudence did shift from caveat emptor to
caveat venditor long back, remnants of the former but hoodwinks the law
through stereotypical rites and rituals as practice. The market economy
thereby falls severely short in its outreach toward its destination of
liberalization-privatization-globalization (hereinafter “LPG”). In the digital
world, in the given context of the cyber polemics, caveat venditor seems
yet a distant dream with little information disseminated to those joining
the movement.16 Therefore, even if there is no legal obligation, a legitimate
anticipation but lies that they are informed about their prospective role in
15 For minute details, refer to Gayatri Charavorty Spivak, Can the Subaltern Speak? http://
postcolonial.net/@/DigitalLibrary/_entries/40/file-pdf.pdf (last visited 14 May, 2016).
16 Caveat emptor is dead as a general legal principle. Modern is now best explained by the
least-cost-information-gatherer principle. But in practice, caveat emptor is kept alive
in a wider set of cases than is economically justified by the inconsistent application
of the least-cost-information-gatherer principle. For instance, courts do not create as
many disclosure duties in contract law as a consistent application of the LCIG principle
dictates. When there is a duty to disclose, the legal system does not always require that
the information be disclosed in the most efficient way. Courts do not always correctly
apply the materiality criterion; they seem to insufficiently realize that what is material
depends on the type of search process; Gerrit De Geest, The Death of Caveat Emptor,
paper presented in Law and Economics Workshop of the University of Chicago Law
School on 18 February 2014 available at http://www.law.uchicago.edu/files/files/
degeest_paper_0.pdf (last visited 14 May 2016).
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the Facebook business management. Here lies the hiccup since the leastcost-information-gatherer principle appears ignored to result into reversal of
the paradigm shift back to caveat emptor to gross detriment of the market.
With no transaction between Facebook and free basics stakeholders, legal
rights indeed cannot be pleaded. With recourse to basic jurisprudence,
interest in general, and de facto interest in particular, may well be pleaded
to demonstrate consumer advocacy in the contemporary cyber polemics.17-18
Conversion of otherwise legitimate expectation to legal obligation, i.e.
from de facto interest to de jure one, appears a need of the hour to this end.
Accordingly, rather than blanket proscription on the free basics project,
adherence to LCIG principle could serve the purpose better. The strategy
is meant not to allow such matter out of hand.
Also, after basic jurisprudence, the matter could have been dealt with
through resort to doctrine of unjust enrichment for the better management
of the matter with little feud to this end.19 What could serve the purpose
was a petition for public interest litigation on the part of net neutrality
crusaders against Facebook to put an end to its practice. In the given
17 Interests are things which are to a man’s advantage: he has interest in rights protect the
interests, which accordingly form the subject of his rights but are different from them.
To say he has an interest in his reputation means that it is to his advantage to enjoy a
good name; to say he has right to this is to imply that others ought not to take this from
him; Salmond on Jurisprudence (P. J. Fitzgerald ed., Universal Law Publishing Co. Pvt.
Ltd., New Delhi, 12th ed., Indian Economy reprint, 2010) (1902).
18 Many interests exist de facto and not also de jure; they receive no recognition or
protection from any rule of right. The violation of them is no wrong, respect for them
is no duty. For the interests of men conflict with each other, and it is impossible for all
to receive rightful recognition. The rule of justice selects some for protection, and the
others are rejected. Salmond, supra note 15, at 218.
19 The doctrines which fall under the head of quasi-contract are really founded on a broad
principle that unjust enrichment should not be retained at the expense of one
who suffered. In some systems, however, the actual rules of quasi-contract are rather
limited, and the broader doctrine has been called into play to supplement the law.
In French law, the principle is known by the name of actio de in rem verso, which
“is founded on the principle of equity which forbids one man to enrich himself at the
expense of another.” It applies in every case in which, ‘the estate of one person being
enriched without lawful cause at the expense of another person, the latter, in
order to obtain what is due to him, does not enjoy the benefit of any action based on
contract, quasi-contract, delict or quasi-delict; George Whitecross Paton, A Textbook
on Jurisprudence (Oxford University Press, 4th ed., second Indian edition, New Delhi
(2005)) (1946).
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trajectory, a precedent could have been set to prevent similar practices of
other corporate giants under the disguise of cyber polemics in time ahead.
In brief, there were better routes to handle an otherwise pro-people project
like free basics than one through legislative prohibition of the same by
impugned TRAI Regulations on commercial reasoning.20 While the series
of incidents between 8 February 2015 and 8 February 2016 made Mark
a tragic hero, before the public, telecom regulator was reduced to selfish
giant for its contribution to subvert the digital emancipation ahead with
consumer interest as casualty.
A moot point lies in the determination of the character of public interest.
Here two areas of interest, corporate interest and consumer interest, claim
their own stakeholders represent public interest while the rest do private
interest. Hence, for determination of greater stake in public interest, who
constitutes “public” deserves to get addressed beforehand. In terms of
majority and vulnerability, compared to corporate interest, consumer
interest thereby stands closer to public interest in their forms and contents.
Thus, in cases of competition inter se, society needs reasonable approach
to balance both sides to the best extent plausible. In cases of irreconcilable
conflict, however, consumer deserves priority over entrepreneur since the
same in final count represents public interest. Since the latter is stronger
and organized, more so in the age of LPG, the former deserves right against
exploitation not only for the sake of justice but also for good market
governance. Want of credibility for the market as level-playing space is
bound to hit the economy hard and in turn affect the entrepreneur in a
way or other. So also is the case, if not more, while the market becomes
online where information moves faster than fire in the technical sense of
the term. In its own interest, therefore, entrepreneurship ought to observe
the self-restraint.
20 For details, refer to provisions under section 3, read with section 4, of the (TRAI)
Prohibition of Discriminatory Tariffs for Data Services Regulations, 2016, dated
8 February 2016, available at http://www.trai.gov.in/WriteReadData/WhatsNew/
Documents/Regulation_Data_Service.pdf (last visited 15 May 2016).
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Last but not least, internet per se being parallel to common heritage of
mankind, a moot point is left out about status of the browser as consumer.
Whether and how far internet browser may get construed as consumer
constitutes the zenith of this effort. Again, in public interest, answer ought
to run positive for the following reasoning: (i) access to net requires
accessory, service provider, etc., for the browser to take entry to www.
Without all these, there is no access to net. Airlines passenger is construed
as consumer despite air and airspace beyond territorial water being property
of none. Similar is the case in case of passenger above mercantile shipment
carrier. Likewise, by courtesy surfing the net, netizen deserves the same
accordingly (ii) manipulation of available information by service provider
for commercial consideration stands already established fact and need not
prove once again.21 Therefore, accountability may and does arise on its
part. (iii) Also, ideology apart, no organized crowd cares for consumer as
such. The onus thereby reaches the law to cure an evil while the same falls
severely short out of inbuilt limits of its own.
The three-decade old statute of India cannot cover the nitty-gritty of
www anyway since the same got enacted for protection of consumers in
the tangible market built by bricks and mortars. Consequently, online
consumer interest appears the casualty out of its antiquity. Indeed, the
recent proposal was meant to include online marketplace and thereby extend
its protection network to the cyberspace as well.22 Where such otherwise
welcome jurisprudence fell severely short is its concern for overt transaction
alone. Thus, covert commercial transactions like that of free basics, where
popular participation itself appears capital for prospective business bonanza
in favour of Facebook through plausible prospect of commercial gain
21 But how much choice do consumers have now in the browser they use to access the
web? In order to find out, NetAction conducted a survey of the top Internet
Service Providers to determine the extent to which consumers currently have a
choice of web browsers. The survey results indicate that consumers already have very
little choice, primarily because of the marketing strategies employed by Microsoft.
Moreover, consumer expectations about which browser they will be using in the coming
year appear to be unrealistic in the light of survey’s findings. Supra, note 7.
22 Vide Explanation (b), section 2(8), read with section 2(16), of the Consumer Protection
Bill, 2005.
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in time ahead, remains outside the jurisdiction of proposed legislative
regime. The matter remains least explored since even widened version of
consumer is yet to reach there. Whether and how far a legal fiction like
“potential consumer” may address the given anathema is hereby raised
for policymakers. The fiction is meant to care for hybrid consumers and
caution erratic players alike.
Conclusion

To sum up observations arrived at in the course of arguments advanced
with reasoning behind the same, findings may get arrayed thus: (i) Indeed
not in conventional sense of the term, browsers deserve coverage under the
umbrella of consumer jurisprudence if their presence appears instrumental
toward commercial gain for the given web portal. (ii) Despite no apparent
gain, popular participation plays a great role for free basics in terms of
its business (read marketing) management, e.g., to have more websites
as part of free basics scheme and in turn more resource generation for
its exchequer. (iii) After the misadventure of free basics project to play
debenture, Facebook initiated other events of entrepreneurship, Initiatives
for Social Action being one among them. All these are welcome initiatives
until corporate interest exceeds public interest and thereby deprive the
consumers from their legitimate interest. Regrettably, Facebook is yet to
come out of the whirlpool with clean hands. It did suffer from setback after
TRAI prohibited differential tariff. A revised version of the free basics in
time ahead, or the newly initiated project with better safeguard for consumer
interest, would serve a face-wash for the Facebook to showcase CSR
commitment in legal sense of the term if the default class character in these
initiatives stands corrected. In these otherwise welcome initiatives, need
of the hour in age of LPG is to strike fair balance between competing, and
sometimes conflicting, interests and thereby serve greater public good for
the community. Thus, disproportionate compromise with consumer interest,
even if the same stands peripheral, ought to hit a beneficiary hard and the
free basics fiasco has set a classic precedent to this end.
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Tragedy lies elsewhere. Net neutrality movement, in its crusade against
free basics, turns blind eye on consumers and thereby ruins the minimal access
to net otherwise available in public domain for those yet to get included to
the cyberspace. Thus, despite digital equality being misnomer, the minimal
logistic support whatever got extended to commoners stands withdrawn,
by courtesy hyperbolic tantrum to “save the internet,” etc. followed by the
fateful position of TRAI against differential tariff. In its anxiety to save, the
movement missed to apply its mind on a corollary question: to save from
whom? With myopic syndrome, the movement thereby elevated internet to
sacrosanct and set the same beyond reasonable reach of entrepreneur and
browser (read consumer) alike while both constitute their bona fide stakes
toward formulation of good cyber governance. While corporate interest is
scheduled to manage its route to keep its outreach to net in a way or other,
consumer interest cannot manage, since the same is run by commoners,
and thereby crucified by politics of either side. Also, pro-bono civil society
movement is yet to identify “potential consumer” as the other, excluded
within the excluded, from within the consumer community.
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Education as Commodity and the
Revolving Doors of Jurisdiction
Harshad Pathak1*
Abstract
The Consumer Protection Act, 1986 seeks to provide an assurance that consumer
interests will receive due consideration at appropriate forums. However, over the
past several years, Indian courts have shown a peculiar reluctance to recognizing
educational institutes as service providers under the said Act. There is a visible
trend of consumer forums’ declining jurisdiction to entertain complaints concerning
the provision of educational services. The said reluctance, which initially arose in
the context of Education Boards and public institutions, is now being extended
to private institutions as well, with the thriving industry of engineering/ medical
private coaching centres being the biggest beneficiaries. By means of the present
paper, I intend to address the aforementioned trend with reference to the provisions
contained in the said Act, the object it seeks to achieve, and the march of case law in
this regard. On a conjoined understanding of these three aspects, I will put forth the
argument that there does not exist any justifiable basis to exclude the commercial
services offered by private coaching centres from the jurisdiction exercised by the
hierarchy of consumer forums in terms of the Consumer Protection Act, 1986. Per
contra, there is a dire need to remedy the flawed judicial understanding of the extent
to which certain educational services may fall within the purview of the Act. After
all, the supposed education as offered by private coaching centres for large sums
of money is indeed a “commodity,” the deficiencies of which must be determined
before the appropriate consumer forums.

Introduction

The Consumer Protection Act of 1986 (hereinafter “CPA”) was enacted
to provide for the better protection of the interests of consumers.2 Central to
this objective was the recognition of a person’s right to be heard, and to be
assured that consumer interests will receive due consideration at appropriate
1
2

* Advocate, Associate (Dispute Resolution), Luthra & Luthra Law Offices, New Delhi.
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The Consumer Protection Act, 1986.
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forums.3 It is for this reason that the CPA provides for establishment of
a hierarchy of Consumer Disputes Redressal Agencies, ranging from
the District Forum to the apex National Consumer Dispute Redressal
Commission (hereinafter “NCDRC”);4 the latter being subordinate only
to the Supreme Court of India as far as appellate remedies are concerned.5
In other words, “to serve the purpose of the Act, various quasi-judicial
forums are set up at the District, State and National level with wide range
of powers vested in them…to give relief of a specific nature and to award,
wherever appropriate, compensation to the consumers…”6
Under the CPA, consumer forums are vested with the jurisdiction to
entertain complaints alleging, inter alia, that “the services hired or availed
of, or agreed to be hired or availed of by (the complainant) suffer from
deficiency in any respect.”7 In this regard, Section 2(d)(ii) of CPA defines
a “consumer” to mean any person, who:
…hires or avails of any services for a consideration which has
been paid or promised or partly paid and partly promised, or under
any system of deferred payment and includes any beneficiary
of such services other than the person who hires or avails of
the services for consideration paid or promised, or partly paid
and partly promised, or under any system of deferred payment,
when such services are availed of with the approval of the first
mentioned person but does not include a person who avails of
such services for any commercial purposes;
Further, Section 2(o) of CPA defines the term “service” to mean:
service of any description which is made available to potential
users and includes, but not limited to, the provision of facilities
3
4
5
6
7

Supra note 1, Statement of Objects and Reasons.
Supra note 1, at §9.
Supra note 1, at §23.
See, Fair Air Engineers (P) Ltd. v. N.K. Modi, (1996) 6 S.C.C. 385 (India).
Supra note 1, at §2(c)(iii).
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in connection with banking, financing insurance, transport,
processing, supply of electrical or other energy, board or lodging
or both, housing construction, entertainment, amusement or the
purveying of news or other information, but does not include
the rendering of any service free of charge or under a contract
of personal service;
As such, for any consumer forum to have jurisdiction over a particular
complainant alleging a deficiency in service, it is implicit that the
complainant must constitute a “consumer,” and the opposite party alleged
to have been deficient must amount to a “service” provider in terms of the
definitions contained in the CPA.
Over the past several years, Indian courts have shown a peculiar
reluctance to recognizing educational institutes as service providers under
the CPA. Despite the expression “service” being defined broadly under
the CPA, there is a visible trend of consumer forums declining jurisdiction
to entertain complaints concerning the provision of educational services.
The said reluctance, which initially arose in the context of education
boards and public institutions, is in fact now being extended to private
institutions as well, with the thriving industry of engineering/ medical/ law
coaching centres being the biggest beneficiaries. In other words, consumer
forums in India are today likely to decline jurisdiction over complaints
like refund of admission fees paid in advance at the time of enrollment,
publication of false or misleading advertisements to induce prospective
students, lack of infrastructure/ amenities advertised in the prospectus by
an educational institute, etc., The purported rationale behind the same is
the belief that “education is not a commodity, and educational institutions
are not providing any kind of service.”8 It is this particular trend, and the
supporting reasoning, that I intend to address herein.
8

P. T. Koshy & Anr. v. Ellen Charitable Trust & Ors., Sp. Leave to App. (C) No. 22532
of 2012 (India) [Koshy].
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In the first part, I will assess the judicial response to the issue of
jurisdiction of consumer forums over educational institutes. The same will
form the tool with which, in the second part, I will critique the exclusion
of private coaching centres from the purview of the CPA, followed by a
brief summarization of my conclusions.
Education and Consumer Forums: Judicial Response

The Indian judiciary has been rather inconsistent in its endeavour to
address the complaints of deficiency and malpractice emanating from the
education sector. Various courts, including the Supreme Court of India,
have oscillated between addressing the complainants’ grievances on the
one hand, and declining to bring education within the purview of the CPA
on the other.
Those advocating the former approach construe the relationship between
a student and an educational institute as being contractual in nature, wherein
the student avails educational services from the institute against a monetary
consideration. From this lens, there does appear to be much doubt that the
student availing the services is a consumer, and the educational institute
is a service provider under the CPA. Per contra, the advocates of the latter
approach prefer to interpret the very concept of education as something
more than a mere provision of service so as to fall within the ambit of the
Act. By equating education to a continuous uplifting of moral and mental
capabilities, it questions the characterization of education as a tradable
commodity. As such, provision of education is not considered to be akin
to provision of services like financing, banking etc., so as to fall within the
ambit of the CPA. As the subsequent discussion will reveal, at present, the
pendulum appears to be inclined towards the latter approach.
(a)	The Initial Approach

The question concerning the jurisdiction of consumer forums over
educational institutions first arose before the High Court of Calcutta in
the year 1992, in the case of Smt. N. Taneja & Anr. v. Calcutta District
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Forum & Ors.9 Therein, an irate parent of a student, studying in one of the
schools recognized by the West Bengal Board of Secondary Education,
had approached the District Consumer Forum to claim compensation for
an alleged deficiency in the services offered by a particular school teacher,
and seek her removal. Upon presentation of the complaint, the President
of the concerned District Forum had issued a Show Cause Notice to the
school teacher in question, along with certain interim directions, which were
challenged before the High Court of Calcutta by way of a writ petition.
Considering the severity of the issue, the High Court first sought to decide
“whether the Consumer Protection Act, 1986 is applicable to education
and also whether education comes within the purview of the Act…”10
Noting that education is not only confined to classroom instructions, but
also includes an uplifting of mental and moral faculties, the High Court of
Calcutta did not construe education as falling within the ambit of the CPA.
It went on to reason that:
From the definition of Consumer and Service (under CPA)…
it is abundantly clear that education does not come under the
purview of this Act. The service rendered by a teacher is not a
kind of service as described in S. 2(o) of the Act. It does not come
under the purview of banking, financing, insurance, transport,
processing, supply of electricity or other energy, board or lodging
or both, entertainment, amusement or the purveying a news or
other information…that imparting of education is in the nature
of a mission or a noble vocation. A teacher educates children; he
moulds their character, builds up their personality and makes them
fit to become a responsible citizen. Children grow under the care
of teachers the clerical work, if any they may do, is only incidental
to their principal work of teaching…it becomes apparent that the
relationship of teacher and student of an educational institution
is not a service on hire because student is not such a consumer
9 Smt. N. Taneja & Anr. v. Calcutta District Forum & Ors., A.I.R. 1992 Cal. 95 (India) [Taneja].
10 Id. at ¶19.
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which is linked any way with the buyer of any economic goods
and hire has not been linked with education, teacher and student.
The contract as referred to in S. 2(g) certainly is not the contract
as defined in S. 2(o) because the very conception of the contract
cannot be forced into the Consumer Protection Act so far as
education, teacher and student are concerned.11
As evident, the High Court of Calcutta preferred to give an expansive
interpretation to the process of “education,” and emphasize the object it
sought to achieve. On such basis, it refused to view the relationship between
a school teacher and her student from a purely contractual lens so as to be
governed by the provisions contained in the CPA.
The said question again arose before the High Court of Madras in 1994,
in The Registrar, University of Madras & Anr. v. Union of India.12 This time,
disgruntled with the withdrawal of the affiliation granted to several courses
being offered by the University, a number of students had filed complaints
before the consumer forum claiming refund of their fees, alleged capitation
fees, as well as damages on account of an alleged deficiency in service.
Again, the High Court in its appellate jurisdiction sought to determine if
the provision of education could be equated with the status of a trader and a
consumer, so as to bring it within the ambit of the CPA. Answering the said
question in the negative, the High Court cited a number of instances where
disputes between a student and a University, such as those pertaining to
re-evaluation of answer sheets and issuance of degree, were not considered
to constitute consumer disputes, to conclude that educational institutes like
Universities did not fall within the purview of CPA.
A decade later, the High Court of Madras came to the rescue of the
Board of Matriculation Examination in a similar context, in The Secretary,

11 Id. at ¶13.
12 The Registrar, University of Madras & Anr. v. Union of India, (1995) 2 M.L.J. 367 (India)
[Registrar].
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Board of Matriculation Examination & Ors. v. S.R.C. Bhandari & Ors.13
While setting aside the District Forum’s order to grant compensation on
account of the Board’s failure to provide the complainant with a copy
of his Matriculation Examination Certification, the High Court opined
that the Board of Matriculation Examination was a Governmental
authority, exercising its sovereign power. As such, the High Court refused
to characterize the functions exercised by the Board of Matriculation
Examination in the same mould as a trade or commercial activity, and
therefore, a “service” under the CPA.14
Considering the line of opinion endorsed by various High Courts, it was
only natural that the said issue eventually knocked the doors of the Supreme
Court of India in 2009 on two occasions, albeit leading to two contrasting
conclusions. The first occasion pertained to Buddhist Mission Dental
College & Hospital v. Bhupesh Khurana & Ors.,15 wherein the Appellant
institution had preferred an appeal against the NCDRC’s order directing it
to refund to the complainants the admission expenses along with interest,
as well as a compensatory sum for the expenses defrayed on purchase of
books, mess expenses etc., and for the loss of two academic years due to
non-conduct of any examination. In particular, the NCDRC had held that:
Imparting of education by an educational institution for
consideration falls within the ambit of “service” as defined in the
Consumer Protection Act. Fees are paid for services to be rendered
by way of imparting education by the educational institutions. If
there is no rendering of service, question of payment of fee would
not arise. The complainants had hired services of respondent for
consideration so they are consumers as defined in the Consumer
Protection Act.16
13

The Secretary, Board of Matriculation Examination & Ors. v. S.R.C. Bhandari & Ors.,
2004-1-L.W. 463 (India).
14 Id. at ¶10.
15 Buddhist Mission Dental College and Hospital v. Bhupesh Khurana & Ors., (2009) 4 S.C.C.
473 (India).
16 Id. at ¶32.
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Aggrieved by such findings, the Appellant institution had raised a
contention “that imparting education cannot amount to trade and, therefore,
the Consumer Forum lacks jurisdiction to deal with the complaint.”17
However, repelling the said contention, the Supreme Court of India chose
to agree with the impugned order, and held that the actions of the Appellant
institution fell within the purview of CPA, and the NCDRC had rightly
construed the same to be deficient.18
Barely seven months post the aforementioned judgment, the Supreme
Court of India had another occasion to assess the present issue, albeit in
a slightly different context. In Bihar School Examination Board v. Suresh
Prasad Sinha,19 the Supreme Court was asked to decide whether the
functions performed by the Bihar School Examination Board fell within the
purview of the CPA. Therein, the complainant student had sought to hold
the Bihar School Examination Board responsible for its failure to publish
his result for the Bihar Secondary School Examination in 1998; thereby,
constraining him to re-appear for the same examination again after the loss
of one academic year. However, after considering the statutory nature of the
functions performed by the Bihar School Examination Board, the Supreme
Court of India noted that the process of holding examinations, evaluating
answer scripts, declaring results, and issuing certificates are different
stages of a single statutory non-commercial function. Therefore, when
an Examination Board conducts an examination to discharge its statutory
functions, neither does it provide any service to the students undertaking
the said examination, nor do such students hire or avail any service offered
by the Examination Board.20 On such basis, the Supreme Court held that:
[T]he [CPA] does not intend to cover discharge of a statutory
function of examining whether a candidate is fit to be declared
as having successfully completed a course by passing the
17 Id. at ¶28.
18 Id. at ¶33-34.
19 Bihar School Examination Board v. Suresh Prasad Sinha, (2009) 8 S.C.C. 483 (India) [Bihar
School].
20 Id. at ¶10.
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examination. The fact that in the course of conduct of the
examination, or evaluation of answer-scripts, or furnishing
of mark-sheets or certificates, there may be some negligence,
omission or deficiency, does not convert the Board into a
service-provider for a consideration, nor convert the examinee
into a consumer who can make a complaint under the Act. We
are clearly of the view that the Board is not a “service provider”
and a student who takes examination is not a “consumer” and
consequently, complaint under the Act will not be maintainable
against the Board.21
Evidently, while deciding the scope of jurisdiction exercised by
consumer forums under the CPA, the Supreme Court of India drew a
distinction between educational institutions in the form of University
Colleges, and Statutory Educational Boards. While the latter fell outside
the scope of CPA for discharging only a statutory function, education
sought to be imparted by the former clearly constituted “service” under
the CPA; thereby, falling within the domain of consumer law. In fact, the
said distinction was implicitly affirmed by the Supreme Court in its 2010
decision in Controller, Vinayak Mission Dental College & Anr. v. Geetika
Khare,22 wherein it directed the Appellant institution to refund the entire fee
deposited by the complainant student on account of her withdrawal from
the institution due to its lack of recognition, and certain other deficiencies.
However, mere ten days after the decision in Geetika Khare, a bench
comprising B. S. Chauhan and Swatanter Kumar, J.J. of the Supreme
Court of India set in motion a sequence of precedents that nullified the well
thought-out distinction between the University Colleges and Educational
Boards as far as the jurisdiction of consumer forums was concerned. In
this process, the lives of numerous unsuspecting students, especially those
attached to private coaching institutes, were adversely altered.
21 Id. at ¶11.
22 Controller, Vinayak Mission Den. Col. & Anr. v. Geetika Khare, (2010) 12 S.C.C. 215
(India).
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(b)

Where the Supreme Court went wrong

The question of jurisdiction of consumer forums over educational
institutes first reached the doorsteps of B. S. Chauhan and Swatanter Kumar,
J.J. of the Supreme Court of India in 2010 in Maharshi Dayanand University
v. Surjeet Kaur.23 Therein, the Hon’ble Bench was asked to decide the
issues arising from a complaint filed by the Respondent student against the
Appellant University’s refusal to confer her with a degree of Bachelor of
Education due to the alleged violations of the University’s General Rules
of Examination. However, prior to examining the merits of the complaint,
the Bench addressed the issue of competence of the District Forum, and
also the hierarchy of the Tribunals constituted under the CPA to entertain
the same. Surprisingly, the Bench chose to ignore the precedent laid down
by the Supreme Court in Buddhist Mission Dental College & Hospital in
identical facts and circumstances, and instead relied upon the decision in
Bihar School Examination Board in relation to Statutory Education Boards.
Relying upon the latter, the Bench exclaimed that the issue of jurisdiction
of consumer forums over educational institutions was no longer res integra,
before concluding that:
…[T]he respondent as a student is neither a consumer nor is the
appellant rendering any service. The claim of the respondent to
award B.Ed. degree was almost in the nature of a relief praying
for a direction to the appellant to act contrary to its own rules.
The National Commission, in our opinion, with the utmost respect
to the reasoning given therein did not take into consideration
the aforesaid aspect of the matter and thus, arrived at a wrong
conclusion. The case decided by this Court in Bihar School
Examination Board clearly lays down the law in this regard, with
which we find ourselves in full agreement with. Accordingly,
the entire exercise of entertaining the complaint by the District
23 Maharshi Dayanand University v. Surjeet Kaur, (2010) 11 S.C.C. 159 (India).
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Forum and the award of relief which has been approved by the
National Commission do not conform to law…24
As evident from above, in Maharshi Dayanand University, the Supreme
Court overlooked its previous decisions to place Educational Boards and
University Colleges at the same pedestal. In this process, it also laid the
foundation for excluding the entire education sector from the purview of
the CPA.
In 2012, the Bench comprising B. S. Chauhan and Swatanter Kumar,
J.J. of the Supreme Court of India was again faced with the same issue in
P. T. Koshy & Anr. Ellen Charitable Trust & Ors.25 However, instead of
remedying its mistakes, the Bench passed a two-paragraph order that not
only consolidated its erroneous interpretation of existing precedents, but
also sounded a death knell to the object sought to be achieved by the CPA.
While dismissing the Special Leave Petition before it, the Bench cited
its previous decision in Maharshi Dayanand University, before callously
concluding that:
In view of the judgment of this Court in Maharshi Dayanand
University vs. Surjeet Kaur, 2010 (11) SCC 159 wherein this
Court placing reliance on all earlier judgments has categorically
held that education is not a commodity. Educational institutions
are not providing any kind of service, therefore, in matter of
admission, fees etc., there cannot be a question of deficiency of
service. Such matters cannot be entertained by the Consumer
Forum under the Consumer Protection Act, 1986.26
Accordingly, in a startling reversal, the Supreme Court overlooked the
context in which its previous decisions were rendered to determine that no
educational institution, Education Boards and University Colleges alike,
provides any kind of “service” that may fall within the ambit of CPA.
24 Id. at ¶20.
25 Koshy, supra note 7.
26 Id. at ¶1.
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Interestingly, while the Supreme Court took the pains to elaborate that issues
concerning admission, fees etc. in educational institutions will no longer
receive due consideration before the appropriate forums established under
the Act, it did not attempt to define and/or elaborate as to their interpretation
of the term “education.” Over time, this absence of a precise explanation as
to what may be construed as education, and what not, has been consistently
exploited to shield a number of educational institutes that earlier fell
within the jurisdiction of the consumer forums. Subsequent to the above
decisions, barring a few notable exceptions,27 the NCDRC largely deemed
itself incompetent to adjudicate complaints regarding the functioning of
Universities.28 However, more worryingly, the above lapses on part of the
Supreme Court, as well as the sheer weight of precedent, enabled myriad
private coaching centres across India to wriggle out of the jurisdiction of
consumer forums under the CPA.
The Curious Case of Private Coaching Centres:

As iterated above, the Supreme Court of India in P. T. Koshy had held
that education was not a commodity, and therefore, educational institutions
did not provide any service, the deficiencies of which can be complained of
before consumer forums. Since neither the said decision nor the CPA defines
the term “education,” this ambiguity allowed an army of private coaching
centres to exclude themselves from the jurisdiction of the consumer forums,
which had earlier remained flooded with several complaints in relation
to the unfair trade practices and deficiencies in the services provided
by them. In other words, private coaching centres, which merely assist
students to prepare for the competitive examinations for disciplines like
engineering, medicine, law, etc., in consideration for large sums of money,
27 See, Shri Dhirendra Kumar & Ors. v. M. R. Sarangapani & Ors., Original Petition No.
255 of 2001 (India).
28 See, for instance, Regional Institute of Co-op. Management v. Naveen Kr Chaudhary. III
(2014) C.P.J. 120 (NC) (India); University of Rajasthan v. Nitin Jain, IV (2015) C.P.J. 34
(NC) (India); Institute of Hotel Management v. Ajay Kumar Prasad, Revision Petition
No. 627 of 2015 (India); Haryana State Pharma Council v. Sheela Devi, II (2015) C.P.J.
658 (NC) (India).
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now conveniently classify their services as a form of education; thereby,
depriving the consumer forums of the jurisdiction that they once exercised
over them. The decisions to this effect are available in plenty.29 However,
such an understanding is not only contrary to the object and purpose of
the CPA, but also stands at loggerheads with what the original intentions
of the Supreme Court of India.
The march of case law detailed above clearly elucidates that the initial
preference to keep educational institutions outside the ambit of CPA
stemmed from two considerations – first, an expansive understanding
of what “education” meant, and second, that the discharge of statutory
functions by certain institutions operating in the domain of education,
which is in regulated by the relevant provisions of the concerned statute,
cannot be equated with provision of “service” of a nature as contemplated
under the CPA. While both reasons emanate from valid concerns, it is
equally true that neither consideration holds relevance when it comes to
private coaching centres. In other words, neither do private coaching centres
provide any education per se, nor do they discharge any statutory function
that is regulated by an applicable statute.
With respect to the first consideration, the High Court of Calcutta in Smt.
N. Taneja had succinctly explained as to what it had meant by provision of
education. It noted that “[e]ducation is not only the instructions confined to
schools and colleges but education includes moral and intellectual training
as well as uplifting of mental and moral faculties. It is not only confined to
the improvement and cultivation of mind but also of cultivation of one’s’
religion and moral sentiments as well as physical faculties.”30 Similarly,
the High Court of Madras in The Registrar, University of Madras, after
referring to varied literary sources, elaborated upon the meaning and
purpose of education in the following manner:
29 See, for instance, FIITJEE Ltd. v. Harish Soni, Revision Petition No. 2054 of 2013
(India); Mayank Tiwari v. FIITJEE Ltd., Revision Petition No. 4335 of 2014 (India);
FIITJEE Ltd. v. Daya Chand Prasad, Revision Petition No. 4634 of 2012 (India); FIITJEE
Ltd. v. Pushpender Verma, Appeal No. 861 of 2013 (India).
30 Taneja, supra note 8, at ¶14.
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In this country, education has never been a commercial commodity,
Saint Thiruvalluvar in his immortal work Thirukkural said that
numbers and letters are the two eyes of mankind, and that the
learned alone can be said to possess eyes while the unlettered have
but two sores in their head…The term “educate” has been defined
in Webster’s Third New International Dictionary…to mean: “to
develop (as a person) by fostering to varying degrees the growth
or expansion of knowledge, wisdom, desirable qualities of mind
or character, or physical health, or general competence especially
by a course of formal study or by instruction.” It takes its origin in
the Latin term “educate” meaning to rear, bring up, and educate.
The function of a teacher is not merely to deliver lectures in a
class room, but to bring out the talents of the students, build up
his character and develop him into a full person. That is why it
said that a person blossoms into a full man only by the blessings
of a teacher… Educational institutions should be interested in
developing the personality of the students. The relationship of
“alma mater” and the “alumni” can never be equated or even
compared to that of a trader and a consumer…It may be that
unscrupulous men might have attempted to make a business out
of education and convert the institutions into teaching shops. But
the Indian Legislature has never attempted to do so: nor has the
judiciary ever allowed it…31
Evidently, the above-named High Courts interpreted the term “education”
as something more than a formal training or instruction, but a process of
fostering the physical, mental as well as moral growth of a student that
not only enhances his/her talent and competence, but also brings out his/
her personality and character. To put it simply, education was construed as
the process by which a young student develops into a “full person.” When
viewed from this perspective, it certainly becomes difficult to comprehend
how private coaching centres, which train students by means of instruction
31

Registrar, supra note 11, ¶ 28.
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for appearing in competitive examinations for different professions, perform
any educative purpose as envisaged above. Therefore, to treat such coaching
centres at par with public schools or colleges overlooks the blatantly obvious
commercial nature of their “parallel education system”,32 and does injustice
to those who succumb to their exploitative practices. For instance, as per
an article published in January 2016:
…Roughly 1.6 lakh (sic) teenagers from the surrounding states
flock to Kota’s coaching institutes every year, paying between
50,000 and a lakh for annual tuition. Some begin early, as
coaching centres also run ghost schools where they enrol middleschool students…Neither coaching centres nor hostels have exit
policies or refunds, so for students who borrow money to come
to Kota, the stakes are even higher.33
In fact, the above-stated distinction between educational institutes and
private coaching centres has found support with the NCDRC as well in
FIITJEE Ltd. v. S. Balvignesh,34 wherein the Bench had acknowledged that
“there may be merit in the contention that a coaching institute such as FIIT
JEE cannot be equated to institution such as a University since it is only
assisting student in competing for admission… by providing coaching to
them.”35 Accordingly, to exclude private coaching centres from the ambit
of CPA on the pretext that they provide education, and to ignore the true
nature of this thriving industry, is incompatible with the ostensible intention
of the Supreme Court of India, and the core purpose for which a hierarchy
of consumer forums was established in India in the first place.
As regards the second aspect, it is pertinent to note that the Supreme
Court had rendered its decision in Bihar School Examination Board in
context of the functions exercised by a Statutory Board in the domain of
32 Legal Correspondent, Cry in apex court to rein in coaching institutes, The Telegraph,
3 January 2014.
33 Akhilesh Singh, Why Kota is so killing, The Times of India, 3 January 2016.
34 FIITJEE Ltd. v. S. Balvignesh, III (2015) C.P.J. 112 (NC) (India).
35 Id. at ¶8.
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education, and not the services offered by an educational institution per se.
Accordingly, it is crucial to read the decision in its appropriate context. This
assertion only gets elevated if one considers that at that time, the Supreme
Court in Buddhist Mission Dental College & Hospital, and the High Court
of Delhi in Dr. Alexander Educational Foundation v. Union of India &
Ors.,36 had already affirmed that educational services offered by University
Colleges fell within the jurisdiction of consumer forums.
Ironically, in its decision in Bihar School Examination Board, the
Supreme Court of India had itself cautioned of the visible “danger of
mechanical application of an observation without ascertaining the context
in which it was made.”37 While doing so, it had placed reliance on the
principles enunciated by the Supreme Court in C.I.T v. Sun Engineering
Works (P) Ltd.,38 and advised that:
It is neither desirable nor permissible to pick out a word or a
sentence from the judgment of this Court, divorced from the
context of the question under consideration and treat it to be
complete “law” declared by this Court. The judgment must be
read as a whole and the observations from the judgment have to
be considered in the light of the questions which were before this
Court. A decision of this Court takes its colour from the questions
involved in the case in which it is rendered and while applying the
decision to a later case, the courts must carefully try to ascertain
the true principle laid down by the decision of this Court and not
to pick out words or sentences from the judgment, divorced from
the context of the questions under consideration by this Court, to
support their reasoning…39
36 Dr. Alexander Educational Foundation v. Union of India & Ors., W.P. (C) No. 2455 of
1993 (India).
37 Bihar School, supra note 18, at ¶14.
38 C.I.T v. Sun Engineering Works (P) Ltd., 1992 (4) S.C.C. 363 (India).
39 Id. at 39.
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Applying the aforementioned principles to the controversy in question,
it is evident that the Supreme Court’s decision in Bihar School Examination
Board was intended to exclude merely those institutions that performed
a statutory function, and not those which imparted education per se.
Accordingly, as private coaching centres undoubtedly do not exercise
any statutory function, but are merely profit-oriented commercial entities,
their subsequent exclusion from the purview of the CPA is premised upon
a trembling edifice of judicial misconstruction.
Thus, it is apparent that unlike statutory boards and institutions which
impart education in its normative sense, there is no cogent basis whatsoever
to hold that the private coaching centres, which are merely commercial
entities, do not fall within the jurisdiction exercised by consumer forums
under the CPA. Consequently, to assert that consumer forums are not
competent in law to adjudicate upon matters of admission, fees etc.,
concerning such coaching centres denies justice to a large section of
consumers, who are exploited year after year by alluding to a brighter and
respectable future.
Conclusion

A scrutiny of the decisions passed by varied judicial authorities on the
issue concerning the jurisdiction of consumer forums over educational
services does not paint a pleasant picture, with the Supreme Court of India
being the chief culprit. While a preference to keep Statutory Boards outside
the purview of the CPA is indeed sound, the understanding of the Supreme
Court, as well as the Calcutta and Madras High Courts, as to what is meant
by “education” needs questioning. The said Courts display a rigid fixation to
a normative understanding of the concept of education, which appears to be
disjoint from reality. In fact, it is this tendency that resulted in the Supreme
Court of India’s decision in P. T. Koshy that provides private coaching
centres a carte blanche to evade the jurisdiction of consumer forums.
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Consequently, as far as consumer interests and the object affording them
due consideration at appropriate forums is concerned, there is a dire need
to remedy the flawed judicial understanding of the extent to which certain
educational services may fall within the purview of the CPA. I, for one,
am of the firm opinion that the supposed education offered by the private
coaching centres for large sums of money is indeed a “commodity,” the
deficiencies of which must be determined before the appropriate consumer
forums.
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FRAND Wars in India:
Balancing the Interests of the PatentHolder and the Licensee
Bhagirath Ashiya1*
Abstract
The competing policy questions of individual rights and the public interest seem
reinvigorated with the patent wars before the Delhi High Court and the Competition
Commission of India. The Indian jurisprudence concerning FRAND litigation is at its
nascent stage, which is evident from the contrary opinions rendered by the Judiciary
and the Competition Commission. The unique nature of SEP contracts has not been
completely appreciated by the Indian courts, considering the exceptions under
which injunctive relief that can be granted and the basis of determining the royalty
rates. These contentious issues can only be resolved through an equitable policy
approach of balancing the rights of the patent holder and the potential licensee. The
distortion of the equilibrium will either lead to anti-competitive acts such as hold ups,
which in effect impacts innovation and public interest. The primary jurisprudential
correction in FRAND (Fair, Reasonable and Non-discriminatory) litigation is to
prevent the abuse of process through injunctive reliefs and resorting to appropriate
tests in determining the royalty rates. This research paper analyzes the manner in
which Indian courts have dealt with these issues and the reform necessitated to
render legal stability and consistency in the burgeoning Indian market, especially
the telecommunications sector. The courts around the world have evolved equitable
grounds as tests for determining the grant of injunctive relief and the methodology
of determining the royalty rates. The Indian legal system must also accordingly
attune its jurisprudence to the global wavelength and accord the necessary public
interest in disputes concerning FRAND licensing, its rightful consideration.

Standardization: For the sake of the Consumer’s
Interest

Standardization is termed as a voluntary process, wherein compromise
through a de-jure Standard Setting Organization (hereinafter “SSO”) leads
1

* 5th Year B.A., LL.B. (Hons.) School of Law, Christ University Bangalore. Email
address: bhagirathashiya@gmail.com.
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to the adoption of a Standard Patent, for which there exists no non-infringing
alternative.2 The process of standardization creates several economic
benefits in the form of compatibility and interoperability, increased
competition and reduced R&D costs, but it also creates a monopoly for the
standard patent holder.3 In order to resolve the anti-competitive effects of
such an arrangement, the patent-holder has an obligation to offer a license
on FRAND terms. The lack of clarity on the meaning of the terms such as
fair, reasonable and non-discriminatory has led to patent litigation, which
in itself creates anti-trust issues4 and a more pervasive equity question of
abuse of process. The issues that have arisen concern are the determination
of the royalty rates on FRAND terms and the grant of injunctive relief in
such cases. The anti-trust question arises when post standardization, the
SEP (Standard Essential Patent) holder can abuse his dominant position
considering the prohibitive costs of shifting from the standard and the lack
of a non-infringing alternative. This can result in hold ups and royalty
stacking, which renders the competition and consumer interest ineffective.5
SSOs are the solution to the issue of preventing patent hold ups, which
create contractual FRAND obligations of licensing on the patent-holder.
The lack of a fixed methodology in determining the rates of royalty, are
contentious as the FRAND terms are subject to interpretation, as concepts
of “fairness and reasonability” are highly objective and subjective.
Determining a middle ground needs an appropriate test. In comparison
to the manner in which courts have dealt with the issues originating from
FRAND terms, the Indian courts have adopted a completely contrary
position, whilst not even terming it as an anti-trust issue.
2
3
4
5

Micromax Informatics Limited v. Telefonaktiebolaget LM Ericsson, Case No. 50 of
2013 (Competition Commission of India 2013).
Damien Geradin and Miguel Rato, Can Standard-Setting lead to exploitative abuse?
A dissonant view on Patent Hold-up, Royalty stacking and the meaning of FRAND, 3
Eur. Competition J. 101 (2007).
Id. at 102.
Id. at 109.
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The Indian Scenario of FRAND Litigation: Interim
Injunction and FRAND Royalty Rates

The Competition Commission of India (hereinafter “CCI”) in its initial
orders whilst dealing with the case of Micromax,6 termed the approach
of Ericsson as violative of the FRAND obligations, on the basis of the
methodology adopted for fixing the royalty rates on the end value of
the product and the non-disclosure and jurisdictional clauses offered in
these agreements. A similar line of reasoning was adopted by the CCI in
determining a prima facie case of abuse of dominant position in the Intex
case7 and ordered an investigation of both the cases.8 The increase in
royalty rates on the basis of the value of the phone, as the CCI termed is
“without contribution to the value of the product,”9 whilst other features
also require payment of royalty, which add to the cost of the phone. Thus
charging two different license fees is discriminatory and creates a situation
of royalty over royalty, i.e., royalty stacking. The Competition Act imposes
reasonable restrictions on the exercise of rights by the intellectual property
holder,10 which cannot be abused under Section 4 by resorting to unfair
royalty rates, foreign jurisdiction and mandatory non-disclosure agreements.
When Ericsson before the Delhi High Court brought the patent infringement
case, the court after an examination of the royalty rates that Ericsson had
entered into India with other licensees directed the payment of royalty on
the basis of the net selling prices of the devices.11 The grant of the injunction
was also contended on the basis of injunction12 rendering injustice to the

6

Micromax Informatics Limited v. Telefonaktiebolaget LM Ericsson (Publ) Case No. 50
of 2013 (Competition Commission of India 2013).
7 Intex Techs. (India) Ltd. v. Telefonaktiebolaget LM Ericsson, Case No. 76 of 2013,
(Competition Commission of India 2014).
8 Competition Act, 2002, Sec. 26.
9 Supra note 5.
10 Competition Act, 2000 Sec. 3(5).
11 In re Innovatio IP Ventures, L.L.C. Patent Litigation, MDL No. 2303, 2013 WL 5593609
(N.D. Ill. Oct. 3, 2013). Microsoft Corp. v. Motorola, Inc., No. C10–1823JLR, 2013
WL 2111217 (W.D. Wash. Apr. 25, 2013).
12 Telefonaktiebolaget LM Ericsson v. Intex Techs. p.74, at 64; Realtek Semiconductor
Corp. v. LSI Corp., 946 F. Supp. 2d 998 (N.D. Cal. 2013).
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parties. The Delhi High Court’s reasoning in the Intex case13 relied on the
US district court decision14 and the Chinese Competition Authority and
therefore applied the same royalty rates awarded in the Micromax case.15
The success of these two cases led to the case against Xiaomi,16 whereby the
Delhi High Court granted injunction to Ericsson and on appeal the division
bench allowed for import by Xiaomi whilst depositing an amount with the
Court. The Delhi High Court decision does not take into consideration
the anti-trust issues involved in FRAND encumbered patents and nor
does it substantially address FRAND arguments, the basis of royalty rate
determination advanced by the CCI or provide exceptions with regard to
the grant of interim injunction. Moreover, the interim orders of the Delhi
High Court restraining the CCI from deciding these cases, do not bode well
for the anti-trust issues that need resolution, in order to prevent the SEP
holder using injunctive relief as negotiation ammunition.
The Contradictory Indian Approach

The jurisprudential development of the meaning of FRAND obligations
in India is at its nascent stage, which is evident from the initial approach
adopted by the CCI and the Delhi High Court. The contrary approaches
adopted by the CCI and the Delhi High Court, represent the continuing
legal debate over the methodology of determining royalties and violation
of FRAND obligations. The Delhi High Court’s judgment has been hailed
as an approach in consonance with “industry standards, economic policy
and judicial trends around the world.”17 But contrary to this approval of
13 Telefonaktiebolaget LM Ericsson v. Intex Techs. (India) Ltd., Int. Appl. 6735 No. 1045
of 2014,(Delhi High Court 2015).
14 CSRIO v. CISCO Commonwealth Sci. & Indus. Research Org. v. Cisco Sys., Inc., No.
6:11-CV-343, 2014 WL 3805817 (E.D. Tex. July 23, 2014) (Davis, C.J.).
15 Telefonaktiebolaget LM Ericsson (Publ) v. Mercury Electronics and Anr., CS(OS)
442/2013, (Delhi High Court 2013).
16 Telefonaktiebolaget LM Ericsson v. Xiaomi Technologies, CS(OS) 3775/2014, (Delhi
High Court 2014).
17 J. Gregory Sidak, Frand in India: The Delhi High court’s Emerging Jurisprudence on
Royalties for Standard-Essential Patents, available at http://www.criterioneconomics.
com/docs/frand-in-india-royalties-for-standard-essential-patents.pdf (Last visited 27
June 2016).
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the decision of the Delhi High Court,18 the AIPPI Special Committee on
Patents and Standards terms the orders “not very detailed in their reasoning
whilst…not considering FRAND arguments.”19 The criticism advanced in
the Micromax case20 is with regard to the court not advancing reasons for
determining prima facie patent infringement and preferring the balance
of convenience in the plaintiff’s favour.21 Therefore, the grant of interim
injunctions in FRAND licensing cases is a highly contested domain, with
the adoption of varying approaches. In totality, all the FRAND licensing
cases in India, do not deal in detail with the immense legal and anti-trust
policy considerations that arise from FRAND-related SEPs. The issue of
injunctions in such cases is also a prohibitive approach, considering that
the purpose of SEPs, is to further competition, innovation and consumer
interest.22 The willingness of the parties cannot be judged from the parties
approaching an appropriate forum to enforce their rights in a situation
where the ambiguity lies with regards to the nature of terms offered to the
licensee and the restrictions imposed on the jurisdiction of the Competition
Commission of India (CCI). Therefore, the reasoning adopted by the Delhi
High Court judging the willingness of the licensee merely on the basis of
a comparative approach does not resolve the questions raised by the initial
probe of the CCI. The ambiguity also persists regarding the circumstances
in which licensee’s acts would amount to “willingness to license.”
18 Telefonaktiebolaget LM Ericsson v. Micromax Informatics Ltd. and Mercury
Electronics Ltd., Docket no. C.S. (OS) 442/2013 (Delhi High Court 6/03/2013); Vringo
Infrastructure, Inc., v. ZTE Corp., et. al., Docket no. CS(OS) 2168/2013, (Delhi High
Court 08/11/2013).
19 Michael Fröhlich, AIPPI Special Committee on Patents and Standards Report – Work
Plan Item 5, Availability of Injunctive relief for FRAND-committed Standard Essential
Patents, incl. FRAND-defence in patent infringement proceedings SC Q222 (March
2014).
20 Telefonaktiebolaget LM Ericsson v. Micromax Informatics Ltd. and Mercury Electronics
Ltd., Docket no. C.S. (OS) 442/2013 (Delhi High Court 6/03/2013).
21 Michael Fröhlich, AIPPI Special Committee on Patents and Standards (Q222) Report
– Work Plan Item 5-Availability of injunctive relief for FRAND-committed Standard
Essential Patents: FRAND-Defence in patent infringement proceedings SC Q222,
(March 2014).
22 Apple, Inc. v. Motorola Mobility, Inc., 2011 WL 7324582, at 1 (W.D.Wis. June 7, 2011);
Mark A. Lemley, Ten Things to Do About Patent Holdup of Standards (And One Not
To), 48 B.C. L.Rev. 149 (2007).
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The interim injunction passed by the Delhi High Court in the Micromax
case based its reasoning on the basis of the prima facie case of patent
infringement and the balance of convenience entirely in its favor. The
primary problem lies in the legal uncertainty that prevails in the Indian
market with regard to FRAND standard setting and royalty rates,
considering the developing jurisprudence of resolving conflicting policy
questions of innovation and consumer interest. The CCI has acknowledged
the threat of injunction as a measure, constitutive of impeding competition
in the market, but the exception to such a rule is the absence of good faith
on behalf of the licensee.23 The inequitable bargaining position of the patentholder through enforcing injunctive reliefs can render the licensee to accept
onerous licensing terms.24 The grant of injunctions in cases dealing with
SEPs, results in a complete ban over the sale of the product. This situation
is compounded with the varied time period of litigation in the courts, which
adds to the deterrence of the licensee. This chilling effect that the patent
holder exercises over the licensee, is comparable to the situation where
the very unrestricted right to seek injunctive relief, curtails the bargaining
power of the licensee. Therefore, limitations must be imposed in cases
dealing with SEPs seeking injunction so as to balance rights of the licensor
and the licensee, to promote competitiveness and the larger public interest.
In the Micromax case, the CCI, clearly stated that imposing royalties on
the basis of the cost of the product and refusing to share commercial terms
of the FRAND licensees, amounted to a prima facie case of discriminatory
commercial terms.25 The non-disclosure agreements before the CCI
constituted differential royalty rates but the Delhi High Court did review
all the royalty rates before arriving at its decision. But the question that
remains to be understood is whether those private agreements were of any
importance in determining FRAND terms considering the fact that the
23 European Commission decision pursuant to Article 6(1)(b) of Council Regulation No
139/2004, Case No COMP/M.6381 – Google/Motorola Mobility, 106-109.
24 Id., 124-128.
25 Micromax Informatics Limited v. Telefonaktiebolaget LM Ericsson (Publ) Case No. 50
of 2013 (Competition Commission of India 2013).
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royalty rates must also be reasonable and also subject to the application
of the FRAND terms on the component rather than the product itself,
whereby the latter would result in royalty stacking and stagnate a burgeoning
telecommunications market. The analysis of the CCI in the Micromax
case26 acknowledges the fact that charging royalty rates with “no linkage to
patented product”27 is contrary to the position adopted with regard patents
licensed on FRAND terms.
Injunctive Relief in India

In India, the Specific Relief Act28 and the Civil Procedure
Code29 governs the criterion under which interim injunctions are to be
granted, but the courts have also evolved certain principles to effectuate
a teleological interpretation of this equitable relief. The determination
of the grant of injunction on the basis of irreparable loss and the
subsequent balance of convenience in favor of the plaintiff, have not
been considered in the FRAND licensing cases in India, considering
the absence of an anti-trust analysis. The public interest question in
determination of the balance of convenience is quite evident when
the relative hardship of the defendant in FRAND licensing cases is
much more, considering that the absence of the product from the
market for a considerable time, can make or break the company. The
relative hardship that the plaintiff suffers can be resolved through an
approximation of the damages at the merits stage, which also serves
the public interest question in the grant of interim injunction. The
public interest exception in the grant of interim injunction in FRAND
licensing cases has been applied as a criterion in eBay v. MercExchange,30
26 Id.
27 Micromax Informatics Limited v. Telefonaktiebolaget LM Ericsson (Publ) Case

No. 50 of 2013 (Competition Commission of India 2013).

28 Specific Relief Act, 1963, Sec. 37.
29 Civil Procedure Code, 1908, Order XXXIX, Rule 1 and 2.
30 eBay v. MercExchange , L.L.C., 547 U.S. 388 (2006).
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but a similar judicial approach has been adopted in India,31 though not in
most of the patent infringement cases.32 The teleological interpretation
in the Roche v. Cipla case,33 was quite evident when the Delhi High court
accorded public interest as a criterion for the determination of grant
of interim injunction in patent infringement cases and refused interim
injunction. The reasoning reaffirms the public interest exception
especially in FRAND encumbered patents that SEP holder impliedly
waives34 the rights of granting exclusive licenses.

The Global Approach to FRAND Licensing
In order to seek injunctive relief, the patent holder must demonstrate
the lack of a good faith obligation to negotiate on part of the licensee. The
European Commission has evolved this exception of the obligation to a
good faith negotiation in FRAND based cases to balance the anti-trust issues
that arise from allowing for unabated access to injunctive relief. In the
Motorolla Mobility case,35 the European Commission clarified the good faith
obligation to negotiate on the basis of “passiveness and unresponsiveness”
on part of the licensee and considered the “employing delaying tactics”36
as tantamount to the unwillingness to negotiate on part of the licensee. In
the Orange Book Standards case, the German Supreme Court37 laid down
two conditions under which the licensee could claim an anti-trust violation,
firstly if the licensees before agreement pay royalties into an escrow account
and secondly on the basis of a binding “unconditional and reasonable offer”
from the patentee. Though this methodology tries to balance countervailing
31 Id.
32 Yogesh Pai, The Rational Basis for FRANDly Courts denying Injunctive Relief for
SEP’s Infringement, 19 JIPE 149 (March 2014).
33 Hoffmann-La Roche Ltd. v. CIPLA Ltd., 2008 (37) PTC 71.
34 Damien Geradin and Miguel Rato, Can Standard-Setting lead to exploitative abuse?
A dissonant view on Patent Hold-up, Royalty stacking and the meaning of FRAND, 3
Eur. Competition J. 101, 109, (2007).
35 Apple v. Motorola Mobility Inc., 886 F. Supp. 2d 1061, 1086.
36 European Commission, DG Competition, Case No. COMP/39985, Memo of 6 May 2013
(MEMO/13/403): “Commission sends Statement of Objections to Motorola Mobility on
potential misuse of mobile phone standard-essential patents- Questions and Answers.”
37 KZR 39/06 of 6 May 2009.
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interest, it leaves more questions unanswered due to the ambiguity over
the very nature of the offer and obligations permissible under the contract.
The question with regard to the requirement of the unconditional nature
of the offer has been referred to the CJEU in the Huawei case,38 seeking
determination of the nature of the acts, which would amount to a willing
licensee.
The willingness to pay FRAND royalty from the licensee would prevent
enjoining the licensee from infringement proceedings39 and injunctions
cannot be granted in such cases, which would hamper the public interest.40
Injunctions cannot be granted when they were used for leverage during
negotiations.41 SSOs do not define FRAND terms and moreover include
disclaimers, which delegate the determination of such considerations to the
parties themselves. The courts have also interpreted the obligation upon the
SEP holder towards potential licensees to arguably include the guarantee
not to resort to seeking an injunction.42 The willingness licensee criterion in
the Motorolla case arose from acceding to third parties settling the disputes
concerning FRAND obligations. Similarly in the Samsung case43 before
the European Commission, Apple’s willingness was primarily determined
on the basis of the workaround proposed by Samsung which was licensing
framework, which included a time period of 12 months and an obligation
on part of the patent holder not to enforce SEP Patents against a licensee if
in compliance with the conditions. It also provided for dispute resolution
of FRAND terms by the courts or through arbitration. There can be two
solutions that can be proposed to the issue of clarifying the nature and scope
38 Huawei Technologies Co. Ltd v. ZTE Corp., ZTE Deutschland GmbH Court of Justice
of the European Union.
39 Apple, Inc. v. Motorola, Inc. WL 2376664 (N.D.Ill.2012).
40 eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 396-97, 126 S.Ct. 1837, 164 L.Ed.2d
641 (2006).
41 Id.
42 Microsoft Corporation v. Motorola, Inc 696 f.3d 872 Court of Appeals for the Ninth
Circuit No. 12-35352 (2012).
43 European Commission, DG Competition, Case No. COMP/39985, Commission
sends Statement of Objections to Motorola Mobility on potential misuse of mobile
phone standard-essential patents- Questions and Answers Memo of 6 May 2013
(MEMO/13/403).
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of FRAND obligations, firstly the courts could develop limitations on the
use of injunctive relief in FRAND based patent infringement cases and
secondly the SSOs can clarify their patent policies for obligating the SEP
holder to restrict the use of injunctions and lay down the methodology for
determining the royalty rates.44 These solutions have already been applied
as in the case of eBay v. MercExchange,45 whereby the court laid down a
four-fold test to determine the grant of interim injunctions, which included
public interest as a criterion, therefore encompassing the anti-trust issues,
which remain neglected considering the characterization of the issue as
merely a case of patent infringement.
The Institute of Electrical and Electronics Engineers, an SSO, has
amended its FRAND patent policy to render ineffective the ambiguity
that has persisted over resolving FRAND terms,46 with obligations on the
SEP holder to abhor from threatening to seek injunctions against willing
licensees. Though these amendments have been criticized considering
the determination of the royalty rates and the use of interim injunctions,47
the very reason for the amendments was the abuse of process by the
SEP holder.48 The amendments in their entirety reduce legal ambiguity,
a particular hindrance to standardization, and in effect competition,
innovation and consumer interest. The pending case of Huawei v. ZTE49
before the Court of Justice of the European Union, would clarify the
pertinent issues of interim injunction and royalty rates, but the opinion

44 Kai-Uwe Kühn, Fiona Scott Morton, & Howard Shelanski, Standard Setting Organizations
can help solve the Standard Essential Patents Licensing Problem, CPI Antitrust Chronicle
(March 2013).
45 eBay v. MercExchange , L.L.C., 547 U.S. 388 (2006).
46 Dennis Crouch, IEEE Amends its Patent (FRAND) Policy (2015) available at http://
patentlyo.com/patent/2015/02/amends-patent-policy.html (Last visited 24 June 2016).
47 J. Gregory Sidak, Proposed IEEE Bylaw amendments affecting FRAND Licensing of
SEP’s (2015) available at https://www.criterioneconomics.com/docs/proposed_ieee_
bylaw_amendments_affecting_frand_licensing_of_seps.pdf (Last visited 26 June 2016).
48 Microsoft Corporation v. Motorola, Inc 696 f.3d 872 Court of Appeals for the Ninth
Circuit No. 12-35352 (2012).
49 Press and Information Huawei Technologies Co. Ltd v. ZTE Corp., ZTE Deutschland
GmbH Case C-170/13.
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of the Advocate General50 lays down certain principles which in essence
reiterate the issue of the good faith obligation to negotiate before seeking
injunctions in FRAND encumbered patents. The Advocate General opines
that the SEP holder before seeking injunction must convey the reason and
nature of infringement to the infringer and also present an offer of licensing
on FRAND terms in writing, in order to convey to the court that the licensor
was willing in good faith to negotiate on FRAND terms. The infringer
on the other hand must diligently present a counter-offer if not satisfied
with the terms of the offer. The approach of seeking injunction would not
constitute an abuse of dominant position, when the it can determined that
the negotiating acts of the infringer were “dilatory and tactical.”51 Therefore,
the balancing act between the SEP holder and the licensee can be achieved
through a mechanism by which equitable rights and duties are encumbered
on both parties, reducing the scope for abuse of rights, as in the case of
interim injunctions.
The Royalty rates must be determined in such a manner that it they do
not hamper the interests of the patent holder to recover its investment whilst
ensuring that the licensee is not burdened with royalty stacking which in
effect results in expensive products. In order to arrive at such a formula /
test in determining the royalty test, the royalty cannot be based on the net
profit or the sale value of the entire product, as this amount to royalty upon
royalty considering the fact that in high technology industries, as in the
case of the mobile phone involves 1,00,000 patents as per the White House
Report.52 The questions posed in the Huawei case concern the determination
of the licensee’s willingness exception to the patent holders injunction. The
primary question entails as to whether merely willingness to negotiate on
part of the potential licensee is enough or an unconditional offer to conclude
50 Court of Justice of the European Union Press release No. 155/14 Luxembourg, (20
November 2014) available at http://curia.europa.eu/jcms/upload/docs/application/
pdf/2014-11/cp140155en.pdf (Last visited 8 July 2016).
51 Id.
52 Alexander Italianer, European Commission, Shaken, Not Stirred, Competition Law
Enforcement and Standard Essential Patents, http://ec.europa.eu/competition/speeches/
text/sp2015_03_en.pdf (last visited 7 July 2016).
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a license from the potential licensee is required to constitute the exception to
patent infringement proceedings which will amount to abuse of dominance.
Therefore, the critical issue that needs determination is based on the point
in time, where the willingness to negotiate is affirmed, as merely stating
willingness to negotiate or entering negotiations or depositing royalty
in an escrow account does not necessarily amount to the willingness to
negotiate, as it more of a substantial requirement than a being procedural.
In determination of the FRAND terms, the fairness, reasonableness and
non-discriminatory nature have to be determined in consideration of the
fairness and reasonableness to that potential licensee rather than on the basis
of royalty rates of previous licensees. Therefore, the determining factor
should not exclusively be the prices charged in comparison to other license
holders, but value addition of the patent to the final product. The European
Commission has released Horizontal Guidelines53 suggest a fee regulating
authority, which can monitor the reasonability of the rates offered and
prevent patent infringement cases, which produce anti-competitive effects
and hamper the consumer interest. The guidelines also expressly mandate
that the SSO’s extract a compulsory obligation from the patent holders to
license their patent on FRAND terms to all third parties.54
The Competition Commission of India, should also provide a framework
through which the FRAND terms can be effectuated and prevent FRAND
wars through litigation, an eventual zero-sum game for all the stakeholders.
The criterion for determining the willingness to negotiate, can be determined
from the negotiation process and the submission of the dispute to a third
party for resolution in case of failure of the negotiations. The third party in
such a case can be the Competition Commission or arbitration to determine
the royalty rates. Therefore, such a criterion encompasses a good faith
obligation to negotiate and qualifies that with the obligation to submit the
53 European Commission Horizontal Guidelines, available at https://www.ipo.org/
wp-content/uploads/2013/03/IPO_Comments_Regarding_the_Draft_EC_Horizontal_
Guidelines_with_Cover_Letter.pdf (last visited 21 May 2016).
54 Id.
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dispute to Competition Commission of India or arbitration. In such cases
the willingness to negotiate on part of the potential licensee is apparent
and reasonable. Therefore framework agreements agreed to in the Samsung
case55 and the submission of the dispute to a third party, balances the interests
of the SEP holder and the licensee, initially providing for the freedom of
the parties to determine royalty rates and thereafter the resolution through
appropriate dispute resolution mechanism such as the CCI appointed license
fee regulator or through arbitration. This methodology of determining the
willingness to negotiate in good faith by the potential licensee, recalibrates
the strategy of the patent holder to negotiate in good faith rather than use
injunction as weapon of monopolistic market exploitation.
Conclusion

The primary approach adopted by the courts in dealing with patent
infringement cases is the grant of injunctive relief on the basis of the
property right that is vested in the patent holder but the rights and remedies
attached to the patent transform when the patents are encumbered with
FRAND obligations. In an exchange for the benefits the patent holder for
takes certain obligation to license, therefore the test of willing licensee
should also apply to determine whether the licensor was willing, considering
the fact that offering unfair terms eventually results in the resolution of
the dispute. The Delhi High Court decisions regarding FRAND licensing
render many questions unanswered, considering the anti-competition issues
and the rights and duties applicable to a SEP holder and licensee. The
recent Delhi High court judgment56 has allowed for the anti-competitive
claims concerning FRAND licensing to be investigated by the Competition
Commission, but the policy questions remains unanswered, with only the
determination of the jurisdiction of the Competition Commission of India.
55 Alexander Italianer, European Commission, Shaken, not stirred. Competition Law
Enforcement and Standard Essential Patents, available at http://ec.europa.eu/
competition/speeches/text/sp2015_03_en.pdf (last visited 22 May 2016).
56 Telefonaktiebolaget LM Ericsson v. Competition Commission of India and another,
W.P.(C) 464/2014 Del. H.C (2016).
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The implications of the grant of an injunction in the case of FRAND
licensing can have deleterious affects on the technology specific market.
This remedy must be resorted to based on factors which are not merely
based on the satisfaction of the terms under the Specific Relief Act, but other
pertinent factors such as consumer interest.57 Thus the automatic grant of an
injunction for patent infringement renders a remedy, which grants a higher
bargaining position to demand high royalties58 from the patentee, leading
to infructuous litigation. In refusing the grant of injunction as a remedy
the district court of Washington59 even went to the extent to determine the
royalty rates for the FRAND license based on the 15 factors elucidated
in the Georgia Pacific60 decision. The Georgia Pacific factors pertain to
the assessment of damages for patent infringement, but their omnipresent
application has been rejected for determining FRAND licensing.61 It has
been suggested that an alternative to FRAND litigation would be to provide
for a reasonable FRAND royalty range for same category of standard or
device.62 The discussion paper released by the government on SEP and
their availability on FRAND terms, asks the necessary questions, which
should culminate into regulatory guidance and policy framework to provide
consistency in FRAND licensing policies.63
The Indian government’s policy of Make-in-India necessitates a resolution
to the fixing of the royalty rates in consideration of the manufacturing sector
and the impact of FRAND licensing on the economy. The interests of the
technology sector and the sub sequential impact on the consumer interest
are quintessential matters with legal and economic effects, which necessitate
a policy framework by the government to facilitate FRAND licensing.
57 eBay Inc. v. MercExchange, L.L.C 547 U.S. 388 (2006).
58 Srividhya Ragavan, Brendan Murphy, and Raj Davé, FRAND v. Compulsory licensing:
The lesser of the two evils, Duke Law & Tech. Rev. (14, 2014) 94.
59 Microsoft Corp. v. Motorola, Inc., 864 F. Supp. 2d 1023, 1039 W.D. Wash. 2012.
60 Georgia-Pacific Corp. v US. U.S. Plywood Corp, 318 F.Supp. 1116, 1120 (S.D.N.Y. 1970).
61 Ericsson Inc., v. D-Link Systems, 773 F. 3d. 1201, 1227 (Fed. Cir. 2014).
62 Supra note 57 at 106.
63 Department of Industrial Policy and Promotion, Ministry of Commerce and Industry,
available at http://www.ipindia.nic.in/Whats_New/standardEssentialPaper_01Mar
ch2016.pdf (last visited 7 July 2016).
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in hard copy form, authors are also encouraged to provide copies of their
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manuscripts on a compact disc or DVD-R. It is regretted that manuscripts
cannot be returned to the authors.
Please address hard copies of manuscripts to:
Prof.(Dr.) Ashok R. Patil
The Chief Editor,
International Journal on Consumer Law and Practice,
National Law School of India University,
Nagarbhavi, Post Box 7201
Bengaluru 560 072
Ph no.:080-23160532
Fax: 080-23160521

REGULAR SUBMISSION REVIEW
The Journal will provide authors with an acknowledgement shortly upon
receipt of the manuscript. Efforts will be made to complete the peer-review
process within a reasonable time frame, and the journal will duly notify and
update authors regarding the status of the peer reviews as and when they are
completed.

EXPEDITED REVIEW
Authors who have received an offer of publication (whether conditional or
unconditional) from another journal for their manuscripts may request an
expedited review. It shall be at the discretion of the Editorial Board whether
to grant an expedited review or not. Please note that requests for expedited
review can only be made for electronic submissions. Every such request needs
to be accompanied by the following details:
•
•
•

Name of the author(s) & contact details;
Title & complete manuscript;
Name(s) and Publisher(s) of the journal(s) which has/have accepted
the manuscript;
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•

Whether the offer is a conditional or unconditional offer and, if the
offer is conditional, what conditions are required to be met for final
acceptance;
• The date(s) on which the offer(s) made expire(s);
• Contact information including e-mail address(es) and phone
number(s) of the journal(s) that has/have accepted the manuscript.
In completing the expedited review, the Journal will make every effort
to accommodate the existing offer(s) and the associated deadline(s).
Upon an offer of publication, pursuant to the expedited review, authors
will have to communicate their acceptance within five calendar days of
notification of the offer; otherwise the Journal will have the discretion to
withdraw the offer.

SUBMISSION REQUIREMENTS
•

•
•

•
•

All manuscripts must be accompanied by:
1. A covering letter containing the name(s) of the author(s), the
title of the manuscript, author’s position, research interest,
recent publication and appropriate contact information.
2. The resume(s) /curriculum vitae(s) of the author(s).
3. An abstract of not more than 250 words precisely stating
the theme of the paper.
All submissions should be made electronically on Microsoft Word in
the (.doc) format.
Text and Citation must confirm to THE BLUEBOOK: A UNIFORM
METHOD OF CITATION (Columbia Law Review Ass’n et al.eds.,
19th ed. 2010). The Journal encourages footnotes as the method of
citation.
The Journal encourages the use of gender-neutral language in
submissions.
Word limit varies according to the nature of the contribution. The
word limit insisted upon is exclusive of footnotes.
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•

•

•

•

•
•

•

•

The word limit is 4,000-5,000 words containing a comprehensive
study of the theme indicating the lacunae in the present Consumer
Protection Laws with suggestions and recommendations.
An Essay is more concise than an article and is supposed to
specifically deal with the challenges to the problems within 3,0004,000 words.
A Note shall be on any contemporary issue with concrete analysis
from the part of the author along with solutions to the issue and the
same shall not exceed 2, 500 words.
A Case Comment is an analysis of the landmark judgment where
the author has to critically deal with the case and put forward his
remarks on the issues dealt within. The word limit for case comment
is restricted to 2,500-3,000 word.
A Book Review where a literary work is criticized on the basis of its
content and merit shall not exceed 2,000 words.
Format: The body of the contribution should be in Times New
Roman, size 12 and 1.5 spacing. The footnotes should be in Times
New Roman, size 10 and in single spacing.
One of the reasons the Journal was set up was to encourage debate
on issues pertaining to Consumer Law and Practice. Thus, the Journal
welcomes Articles, Essays, Case Comment, Book Review from a
variety of view-points, and the content of any article that it publishes
should not be taken as an indicator of the ideological leanings of the
Journal. Articles, Essays, Case Comments and Book Reviews that
rebut previously published articles or which hold radically different
viewpoints are greatly appreciated and will be reviewed on their own
merit.
To facilitate maintaining the highest quality standards and the
production of relevant legal scholarship, the Journal strongly
encourages original work by the authors and not to exceed the words
mentioned above in their submissions. The submissions, which exceed
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•

the prescribed limit and which is not an original work/ plagiarism
will not be considered, barring extraordinary circumstances.
Authors are required to obtain written permission for the use of
any copyrighted material in the manuscript and communicate the
same to the journal. Such copyrighted material may be tables, charts,
graphs, illustrations, photographs and block quotations according to
applicable law.
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International Journal on Consumer Law and Practice

An Annual Journal published by the Chair on Consumer Law and Practice,
National Law School of India University, Bengaluru
Subscription Form

Name:………………………………………………………………..
Mailing Address:…………………………………………………….
………………………………..……………..PIN Code:…….……..
Email Address:…………….……………………………………….
Phone Number:……………………………………………………
Fax No……………………
SUBSCRIPTION CHARGES
ANNUAL SUBSCRIPTION RATES (postage included)

One Year

•
•

•

•
•

Indian Subscribers

International Subscribers

Rs 200/-

$10

Demand drafts or cheques for subscriptions may be drawn in
favour of ‘The Registrar, NLSIU’, payable at Bengaluru, India.
Please mention your name, mailing address, occupation, e-mail
address, phone number and payment details (cheque/DD no.) on
the covering letter.
Please write ‘SUBSCRIPTION’ in block letters on the envelope
and write your name, address and order details behind the DD/
cheque.
If you are a student, please attach a letter from your institution
about your status as proof.
Please state clearly whether you wish your subscription to begin
from the current issue (2015) or from the next issue (2016). In
the former case, please allow six weeks for the first issue to be
received.
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•

Please contact The Chair on Consumer Law and Practice at
consumerlaw@nls.ac.in and library@nls.ac.in for any queries.

The International Journal on Consumer Law and Practice is published
annually. Contributions to the Journal are invited in the form of articles,
notes and case comments. Contributions should be typed in double space
on one side of A-4 size paper and should be sent in electronic form to
consumerlaw@nls.ac.in.
The Chair on Consumer Law and Practice shall be the sole copyright owner
of all the published material. Apart from fair dealing for the purposes of
research, private study or criticism no part of this Journal may be copied,
adapted, abridged, translated stored in any retrieval system, computer
system, photographic or other system reproduced in any form by any means
whether electronic, mechanical, digital, optical, photographic or otherwise
without prior written permission from the publisher. The editors, publishers
and printers do not claim any responsibility for the views expressed by the
contributors and for the errors, if any, in the information contained in the
Journal.
Contact Information
Please send any queries regarding subscriptions, change of address and
related matters by e-mail to the Chair on Consumer Law and Practice at
consumerlaw@nls.ac.in. Cheques should be addressed to:
The Librarian,
National Law School of India University,
Nagarbhavi, Post Box 7201
Bengaluru 560 072,
Karnataka, India.
Ph.no: 080-227292593
For more information of the articles published in the volumes, please visit
the website of Chair on Consumer Law and Practice at http://clap.nls.
ac.in.
Cite this Volume as 3 IJCLP (2015)
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FORM IV

Place of Publication
Periodicity of Publication
Printer's Name
Whether citizen of India
(if foreigner, state the country of origin)

Bengaluru (Bangalore)
Annual
National Printing Press
Yes

Address

National Printing Press
No. 580, K.R. Gardern,
Koramangala,
Bengaluru -560 095.

Publisher's name

Prof (Dr.) R. Venkata Rao
Vice Chancellor
National Law School of India University

Whether citizen of India?
Address

Yes
National Law School India University
Nagarbhavi, Bengaluru - 560 072.

Chief Editor's name

Prof. (Dr.) Ashok R. Patil

Whether citizen of India

Yes

(if foreigner, state the country of origin)
Address

National Law School India University
Nagarbhavi, Bengaluru - 560 072.

I, Prof. (Dr.) R. Venkata Rao, on behalf of National Law School of India University
Bengaluru hereby declare that the particulars given above are true to the best of
my knowledge and belief.
For National Law School of India University
Sd/Prof. (Dr.) R. Venkata Rao
Vice-Chancellor, NLSIU
Bengaluru
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