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CONSUMER LAW AND PRACTICE
IN CHINA: A CRITIQUE ON THE
20-YEAR EXPERIENCE AND THE
RECENT AMENDMENT BILL
Xiang Zheng* & Zhixiong Liao**

I. Introduction
Recently an amendment bill (the Bill), the first in the past two decades, to
China’s core legislation on consumer protection, the Consumers Rights and
Interests Protection Law (Consumer Protection Law),1 was introduced to the
Standing Committee of National People’s Congress (NPC). While the Bill
proposes some great changes to the Consumer Protection Law in response to
China’s substantially changed market and society, it leaves some important
issues unaddressed. This paper, adopting an “economic law in context”
approach, critically reviews the historical development and the status quo of
China’s consumer protection law and practice. It argues that further changes
are required for better consumer law and practice in China.

An Overview of China’s Consumer-Law
Development

II.

A Pre-Consumer Protection Law (1993)
In China, consumer protection law is considered a part of “economic law”,
a term popular since the “economic reform” initiated in the late 1970s.
As a hybrid of public law and private law, “economic law” concerns
*

Ms Xiang Zheng, Associate Professor of Beijing Jiaotong University;

**

Dr Zhixiong Liao, Lecturer of University of Waikato. This research is supported by the
Fundamental Research Funds for the Central Universities.
Xiaofeizhe Quanyi Baohu Fa (消费者权益保护法) [Consumers’ Rights and Interest
Protection Law] (promulgated by Standing Comm. Nat’l People’s Cong., 31 Oct 1983,
effective Jan. 1, 1994) ST. Council GAZ., 6 Dec 1993, at 1160 (China).
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governmental intervention in particular types of economic activities.
Classic justifications for an “economic law” intervention include, inter alia,
externality, free-ride, imbalance of bargaining power/information, etc.2
Prior to the Consumer Protection Law, China had already passed legislation3
with provisions indirectly concerning consumer protection. In the initial
stage of the “open door and reform” policy, Chinese economy was still
essentially a government-planned economy. Consumer protection was
not a direct purpose of the legislation, but a side effect of government’s
efforts to maintain economic order. First, consumers’ rights were protected
to some extent as a consequence of the waves of government’s actions to
tidy up the economy, such as crackdowns on fake goods. Then, government
agencies’ regulation of private enterprises helped, in effect, the protection
of consumers. In the early stage of China’s economic reform, setting up
a private enterprise was deemed a privilege and government agencies
implemented a variety of criteria controlling the establishment and operation
of private enterprises. Some of the criteria concerned the “good character”
of the applicant, the minimum standard of product quality, conditions of
production, and requirements for product quality certification, which in
consequence helped consumer protection. Third, the central government’s
efforts to establish a national market also helped, in effect, the protection
of consumers. Such efforts inevitably resulted in the reduction of market
barriers set by local governments for the protection of local enterprises (as
the main source of their revenue) rather than consumers.
China’s economic reform underwent a process of “government-planned
economy to commodity economy and then to market-oriented economy”.
2

See Liao Zhixiong (廖志雄), Shichang Falu Zhidu Yanjiu (市场准入法律制度研究) A
Study on the Legal System of Market Access Regulation, 4 ECONOMIC L. REV. 241,
317 (2004).

3

E.g., the Jiji Hetong Fa (经济合同法) Economic Contract Law (promulgated by Nat’l
People’s Cong., Dec. 13, 1981, effective July 1, 1982) St. Council Gaz., 25 January
1982, at 864 (China), ShangbiaoFa (商标法) [Trademarks Law] (promulgated by the
Standing Comm. Nat’l People’s Cong. 23 August 1982, effective Mar. 1, 1983) St.
Council Gaz., Sep. 30, 1982, at 611 (China), Gongye Chanpin Zeren Tiaoli (工业
产品责任条例) [Regulations on Industrial Product Quality Liabilities] (promulgated by
State Council, 5 April 1986, effective Jul. 1, 1986) St. Council Gaz., 20 April, 1986,
at 418 (China), MinfaTongze (民法通则) [General Principles of Civil Law] (promulgated
by Nat’l People’s Cong. 12 April 1986, effective 1 January 1987) St. Council Gaz., 20
May 1986, at 371 (China) (China), BiaozhunhuaFa (标准化法) [Standardisation Law]
(promulgated by Standing Comm Nat’l People’s Cong. Dec. 29, 1988, effective 1 April,
1986) ST. ST. COUNCIL GAZ., 10 January 1989, at 867 (China).
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The so-called “commodity economy” prevailed during the 1980's and in
this stage, the government struggled to push enterprises to produce as many
as possible ‘commodities’ to meet people’s demands. The government’s
focus was mainly the producers and production rather than consumer
and consumption. This was reflected in most of the ‘economic’ legislation
made in the 1980s.4 An exceptional statute at the time was the General
Principle of Civil Law, which provides the basic legal framework required
for a “market economy” of which Articles 122 and 57 are highly relevant to
consumer protection. Article 122 provides that suppliers and manufacturers
should be liable for property damages and personal injuries caused by
defective products/services, which is essentially a statute version of the
classic English case of Donaghue v. Stevenson.5 Article 57 provides that a
deceptive conduct is void ab initio, which is largely an equivalent to a “fair
trading” provision in other jurisdictions.6 These articles, however, did not
go beyond the civil law notion of “equal relations” and issues concerning
the imbalance of economic power/information between producers and
consumers remained unanswered.

B The Consumer Protection Law (1993)
In 1992, “market economy” was officially recognised by the Chinese
government. An amendment was made to China’s Constitution so that the
establishment of a “market economy” system becomes the destination of the
economic reform. Since then, many pieces of legislation were passed for
this target. The Consumer Protection Law, passed in 1993, is a milestone
with respect to consumer protection in China. Unlike the previous legislation
where consumer protection was at most a side effect, consumer protection
is the direct and main purpose of this Law. As the core consumer protection
statute, the Law provides for the basic legal framework and fundamental
principles for consumer protection. It also makes explicit the government’s
attitude and responsibilities in consumer protection.
The Law has a cardinal feature it adopts an “economic law” ideology of
“substantive fairness”, rather than the traditional civil law principles as
its fundamental “spirit”. It concerns the imbalance of economic power
and information between consumers and suppliers/manufacturers; and
4

Supra note 3.

5

Donoghue v. Stevenson,[1932] A.C. 562 (H.L.) 564 (appeal taken from Scot.).

6

E.g., section 9 of the Fair Trading Act 1986 (N. Z.).
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consequently a strict application of the traditional civil law principles
based on “equal status of civil subjects” and “freedom of contract” will
inevitably result in substantive unfairness, to the prejudice of consumers.
Such concerns justify government intervention for “substantive fairness”.
The Consumer Protection Law, which admits government’s duty in consumer
protection, aims to establish a comprehensive network in order to protect
consumers effectively. Such a network comprises of legislative, judicial,
administrative agencies and mass media. First, central government
departments and local governments are delegated powers to make regulations
or by-laws for the enforcement of the Law. To date, almost all provincial
governments have put into force by-laws protecting consumers. Some central
government departments too have promulgated and enforced regulations
related to consumer protection.7 Special rules were made to regulate particular
sectors where consumers are generally in a more vulnerable position.8 Second,
courts at different levels give priority to hearing consumer protection cases
and enforcing the judgments. Special courts are established in some cities
for hearing consumer protection cases, where a summary procedure may be
adopted for the convenience of consumers. Third, the Industry and Commerce
Administration, as the key government department in charge of consumer
protection affairs, was given a power to “coordinate” other administrative
agencies in investigating and taking actions against consumer protection law
violations. Lastly, mass media assumes a great role in consumer protection.
Consumer-related laws, regulations, and cases are frequently reported. The
rapid growth of Internet users turns new types of mass media such as the
Weibo (a Chinese version of Twitter) and We chat into important channels in
promoting consumer rights.

C Post-Consumer Protection Law
Subsequent to the Consumer Protection Law, other consumer-protectionrelated legislation was passed. The most relevant are the Products Quality
Law (1993), Anti-Unfair Competition Law (1993), Advertisements Law
(1994), Provisional Regulations on the Prevention of Excessive Profiting
7

E.g., QizhaXiaofeizheXingwei Chufa Banfa (欺诈消费者行为处罚办法) [Measures
on Punishments for Deceptive Conducts on Consumers] (promulgated by the State
Administration for Industry and Commerce, 15 March 1996, effective Mar. 15, 1996)
St. Council Gaz., 25 April 1996, at 446 (China).

8

E.g., the sectors regarding provision of cosmetic, dry clean, tax, gas heaters and
automobile goods/services.
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(1995), Provisional Regulations on the Administration of Futures Trading
(1999), Stipulations on Punishment on Price-Related Law Violations
(1999), Anti-Monopoly Law (2007), and Food Safety Law (2009). Notably,
consumer protection was expressly declared as one of the purposes of the
Anti-Monopoly Law.9
To date, China has already established a comprehensive legal framework
for the protection of consumer rights and interests, with the Consumer
Protection Law as the core. There are now about 160 current pieces of
legislation, including a wide range of statutes, regulations and by-laws,
directly or indirectly dealing with consumer protection matters.10 China has
also signed and ratified some important international treaties on consumer
protection, such as the United Nations Guidelines for Consumer Protection
(UNGCP) (1985), and the United Nations Multilaterally Equitable Principles
and Rules for the Control of Restrictive Business Practices (1980).

III. Key Aspects of China’s Consumer Protection Law

A Consumers’ Rights
Part II of the Consumer Protection Law provides that consumers have nine
clusters of rights. Five of them are basic consumer rights, including the rights
to safety,11 rights to truthful information,12 rights to choice,13 rights to fair
dealings,14 and rights to compensation.15 The rest of the four clusters are
derivative rights, including the rights to association,16 rights to consumer

9

See art. 1 of the Fan LongduanFa (反垄断法) Anti-Monopoly Law (promulgated by the
Standing Comm. Nat’l People’s Cong., Aug. 30, 2007, effective 1 August 2008) St.
Council Gaz., Aug. 30, 2008, http://www.gov.cn/flfg/2007-08/30/content_732591.
htm (China).

10 See Xinglong HU, Introduction of Consumer Law 15 (2nd ed. 2006).
11 Supra note 1, art. 7.
12 Supra note 1, art. 8.
13 Supra note 1, art. 9.
14 Supra note 1, art. 10.
15 Supra note 1, art. 11.
16 Supra note 1, art. 12.
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education,17 rights to respect,18 and rights to be heard.19 Most of these
rights are not dissimilar in essence to consumer rights protected in many
other jurisdictions.

B Obligations of “Operators”
As the corollary of consumers’ rights, Part III of the Consumer Protection
Law provides that an “operator” has a wide range of obligations towards
consumers. An operator includes any natural person, legal person and
other organisations. An “operator” has the “positive” obligation to comply
with consumer protection laws/regulations and consumer contracts,20 to
subject himself to consumers’ supervision,21 to ensure that consumers are
free from personal injury and property damage,22 to provide consumers
with true information,23 to present the operator’s real identity,24 to issue
certificate of purchasing or service vouchers,25 to guarantee the quality
of goods/services supplied,26 and to take responsibilities as to repair,
replacement and return.27 An operator also has the “passive” obligations
not to unlawfully exclude liabilities to consumers by standard contracts,28
and not to insult or defame consumers.29

C Remedies
A consumer whose rights or interests as a consumer are infringed upon
may settle the dispute with the operator, apply to Consumers Association
for mediation, complain to relevant administrative authorities, apply for
17 Supra note 1, art. 13.
18 Supra note 1, art. 14.
19 Supra note 1, art. 15.
20 Supra note 1, art. 16.
21 Supra note 1, art. 17.
22 Supra note 1, art. 18.
23 Supra note 1, art. 19.
24 Supra note 1, art. 20.
25 Supra note 1, art. 21.
26 Supra note 1, art. 22.
27 Supra note 1, art. 23.
28 Supra note 1, art. 24.
29 Supra note 1, art. 25.
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arbitration, or bring the case to court.30 Most of these remedies are not
mutually exclusive.

D Unique Provisions
There are two unique provisions in the Consumer Protection Law. One is
that a defrauded consumer is entitled to punitive damages with an amount
equivalent to the purchase price, in addition to a full refund of the purchase
price.31 Another is that a farmer purchasing or using “means of farming”
in farming is treated as a consumer,32 even though the “means of farming”
is not “ordinarily” for “the need of living consumption” or “personal,
household or domestic use” and is generally consumed in the process of
trade.

IV. Problems with the Status Quo of Consumer
Protection Law and Practice in China
A The lack of a clear Legal Definition of “Consumer”
The Consumer Protection Law does not provide a definition or
interpretation of “consumer”. Article 2 of the Law provides that “[w]here
a consumer purchases or uses goods or accepts services for the need
of living consumption, [his/her] rights and interests are protected by this
Law”. Nothing in the Law interprets the meaning of “the need of living
consumption”. Today, 20 years after, there is still no consensus as to whether
“the need of living consumption” includes the circumstances where a person
purchases a house or a car, or accepts medical treatments, education,
brokerage or telecommunication services; and whether “consumer”
includes a person who purchases goods knowing the goods are fake but
merely for the purpose of claiming punitive damages.33
Another unsettled issue is whether “consumer” is limited to a natural person.
This is because article 2 provides that “a consumer (rather than a person)
… is protected by this Law”. Many academics argue that a consumer in
30 Supra note 1, art. 34.
31 Supra note 1, art. 49.
32 Supra note 1, art. 54.
33 Supra note 1, art. 49.
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China does not include a legal person or an organisation, because an
organisation is presumed to be in an equal position to an operator.34
By-laws or regulations made after the Law, however, commonly indicate
that “consumer” includes a legal person or other organisation.35
The lack of a clear legal definition of “consumer” results in uncertainty
in consumer law enforcement. The situation is worse off because of the
lack of stare decisis in China’s Civil Law system. Without any binding
judicial interpretation of the concepts of “consumer” or “the need of living
consumption”, Judges and administrative officials may only rely on their
personal views of these concepts and thus determine materially similar
cases differently. This results in uncertainty and hence contradicts the “rule
of law” which requires “like cases should be treated alike”.
A problem in relation to, and as a consequence of, the lack of a clear legal
definition of “consumer” is the inadequate protection for new or emerging
types of consumption. For example, if you register an online-communication
account with an Internet Service Provider (ISP), are you using the ISP’s
service for “the need of living consumption” What if you also use that
account for business communications Commonly, you may not register
an account unless you accept the ISP’s disclaimer excluding its liability. Is
such an exclusion of liability effective in law Generally, operators’ liability
to consumers cannot be contracted out,36 but is the user of that account
a consumer.

B The Limited Role of Consumer Associations
Prima facie, consumer associations are statutory bodies37 and are delegated
a wide range of powers/functions in dealing with consumer-protection
affairs, including provision of information, participation in supervision,
34 See E.g., Yin Yongqiang (尹永强), WanshanWoguoXiaofeizheQuanyiBaohuFa de Sika (
完善我国消费者权益保护法的思考) [On Improving Consumer Protection Law in China]
4 Economist J. 34, 34 (2012).
35 E.g., art 2 of the GuandongshengShishiXiaofeizheQuanyiBaohuFaBanfa (广东省实施消
费者权益保护法实施办法) Measures on Implementation of Consumer Protection Law
in Guangdong Province (promulgated by Standing Comm. People’s Cong. Guandong
Province, Aug. 30, 1999, effective Aug. 30. 1999) (Date needs to be provided here)
http://www.law-lib.com/law/law_view.asp?id=34665.
36 Supra note 1, art. 24.
37 Supra note 1, art. 31.
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suggestion to administrative agencies, investigation and mediation,
submission of complained goods or services for appraisal, supporting
consumers in litigations, and to expose and criticise consumer rights
infringements through mass media.38 Those powers/functions, however, are
substantially restricted in practice, mainly for two reasons. First, consumer
associations are not government agencies and all the powers given are
limited to those of the nature of proposal, referral or suggestion. Consumer
associations have no statutory power to enforce any law. It is true that
governments at all levels are required to support consumer associations
in exercising their functions and duties,39 but nothing is said as to what will
happen if a government fails to support. Second, a settle agreement as a
result of a consumer association’s mediation is not directly enforceable by
courts. If a party refuses to fulfil his/her obligations provided in the settle
agreement, the other party can only bring either a “contractual” case
(regarding the agreement), or the original dispute (from the scratch), to
courts. Consequently, it is not common for a consumer to go to a consumer
association for settling disputes.

C Considerable Costs for a Consumer to Seek a Judicial Relief
Due to the vagueness of the concepts of “consumer” and “the need of living
consumption”, a person who thinks his/her rights or interests have been
infringed upon may not be sure whether he/she is a consumer or not in the
particular circumstance. He/she might consult lawyers, but different lawyers
may give him/her totally different advices as to the possible outcome of
the case. The uncertainty increases the costs for consumers to bring a case
to courts. Fees/costs have to be paid before an outcome can be obtained
from courts. Even if he/she wins the case, the damages awarded are still
likely to be insufficient to cover his/her costs. Those costs include losses
from the absence from work, legal fees paid to the courts and lawyers,
fees incurred for the testing and valuation of the goods/services. It is not
unlikely that those costs outweigh the damages awarded. Especially, as
a general practice in China, legal fees paid to lawyers are generally not
recoverable from the culpable party even if a litigant wins the case.
38 Supra note 1, art. 32.
39 Id.
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D Overlapping Roles/Functions of Administrative Agencies
The Industry and Commerce Administration, and other “relevant
administrative agencies” have powers and duties to protect consumers.40
They may revoke a consumer law violator’s licences or impose a fine on a
violator.41 China’s consumer law enforcement by administrative agencies,
prima facie, seems very effective. The real situation is, however, is far
from the ideal. The prominent problem is with the overlapping functions
and roles of the “relevant” administrative agencies. Consequently, when
a consumer complains to one agency (say, the Industry and Commerce
Administration) against a seller of fake medical products, this agency may
ask the complainant to complain to other “relevant” agencies (say, the
Administration of Food and Drugs Supervision). The government agencies
may play a game of “ping pong” (table tennis) and entangle the entire
matter in a bureaucratic mesh. In addition, there is no clear procedure
for a consumer to follow in making a complaint. It is not clear which of
those “relevant departments” a particular complaint should be made; and
whether this department must record the case, start investigation and reach
a decision within a time limit.

E The Gap Between Administrative Agencies and Courts
Another issue concerns the relationship between administrative protection
and judicial relief. If a consumer complains to an administrative agency,
the agency may after an investigation, punish the operator by revocation
of license or imposition of a fine, but may not award damages to the
complaint consumer. Unless the operator’s violation is so severe that
a criminal liability may be pursued, enforcement of the administrative
punishments will be the end of an administrative protection procedure. A
consumer can only go to the court for civil relief. Currently in practice the
court in determining the amount of damages awarded to the consumer
plaintiff does not take into account the fact that the defendant has already
been punished by administrative agencies for the same or similar conducts.
It is conceivable that a decisive factor in assessing damages is the actual
loss of the plaintiff. The effect of courts’ ignorance of the administrative
punishments, however, is that the violators are very likely to continue their
40 Supra note 1, art. 28-29.
41 Supra note 1, art. 29. See also article 8 of the Xingzheng Chufa Fa (行政处罚法)
[Administrative Punishment Law] (promulgated by Nat’l People’s Cong., Mar. 17, 1996,
effective Oct. 1, 1996) St. Council Gaz., Apr. 10, 1996, at 325 (China).
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unlawful conducts until a consumer goes to the court. This is because the
gains from violation of consumer law may outweigh the losses caused by
the administrative punishments.
On the contrary, if a consumer goes to the court straight away, he/she may
be awarded damages by the court. The rights and interests of the plaintiff
consumer are thus protected. It is not clear whether the court’s judgment of
such a civil case may be invoked by an administrative “relevant department”
as the basis of administrative punishments, but the current practice is that
no such actions are taken by administrative agencies unless a consumer
makes a successful complaint against the same violator. The violator may
continue his/her unlawful conducts because he/she is only actually liable
to the plaintiff consumer who won the civil case and the damages awarded
may be much less than the total gains from his/her violations (not every
deceived consumer goes to courts for relief due to the costs, uncertainty
and other factors).

F Arbitration as an Impractical Avenue for Relief
Arbitration is one of the avenues that aggrieved consumer may seek a
relief. It is, however, impractical for a consumer to invoke this process.
Under current Chinese law a binding arbitration clause or agreement is
a prerequisite for bringing a dispute to arbitration.42 In China, there is no
special arbitration tribunal/procedure for consumer disputes and consumers
are not familiar with arbitration. It is quite uncommon in practice that an
arbitration clause is included in a contract between a consumer and the
operator. It is also very unlikely that an arbitration agreement could be
reached between them after a dispute arises. It is extremely rare that a
consumer-operator dispute is actually brought to arbitration.

G Problems with the Civil Procedure
Firstly, a potential consumer does not have a standing at court against a
culpable operator. As a general rule of civil procedure in China, only those
who have a “direct interest relation” with the case may act as a plaintiff.43 A
42 See arti 4 of the ZhongcaiFa (仲裁法) [Arbitration Law] (promulgated by the Standing
Comm. Nat’l People’s Cong., Aug. 31, 1994, effective Sep. 1, 1995) ST. COUNCIL
GAZ., Sep. 20, 1994, at 867 (China).
43 See article 108 of the MinshiSusongFa (民事诉讼法) [Civil Procedure Law] (promulgated
by Nat’l People’s Cong., Apr. 9, 1991, effective Apr. 9, 1991) St. Council Gaz., May.15,
1991, at 481 (China).
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person may only bring a civil proceeding against a consumer law violator
after he/she has actually purchased, used or accepted the goods/services
provided, and has suffered a loss. It is impossible for a person to sue a
consumer law violator for public interest unless that person has already
been directly aggrieved by that violator.
Secondly, the class action brought by a representative procedure as provided
by the Civil Procedure Law44 does not work in the real world. On one hand,
courts in China are very reluctant to accept a class action for political and
practical reasons. On the other hand, it is very difficult and costly for a
particular consumer to coordinate a class action by a representative.

V. Recent Developments and Proposals for Reform
Partially in response to the problems and criticisms, an amendment bill to the
Consumer Protection Law was recently introduced. The Bill proposes changes
in five areas of existing consumer law for “strengthening consumer protection”,
“coping with new situations in consumption”, and “making consumer protection
law workable”.45

A New Detailed Rules on Consumers Rights and Interests
The Bill proposes better protection of consumers’ personal information.
A business operator cannot collect, process, or use consumers’ information
unless for specific, clear, legal and reasonable purposes and with informed
consent from the individual concerned.46 Nor can an operator send digital
commercial information to a consumer without the consumer’s consent.47
The Bill introduces stronger protection of consumers’ rights to return,
replacement and repair. A consumer who purchases substandard quality
of goods/services will be entitled to return within seven days, even if there
44 Id., art.53 & 54.
45 Standing Committee of National People’s Congress, XiaofeizheQuanyiBaohuFaXiuzhengan
(Caoan) TiaowenJiCaoanShuoming [An explanation to the Consumer Protection
Amendment Bill (Draft) and the Clauses] (Standing Comm. Nat’l People’s Cong., Apr.
28, 2013, http://www.npc.gov.cn/npc/xinwen/lfgz/flca/2013-04/28/content_1793762.
htm(China). The following categorisation is largely based on this explanation.
46 See the Consumer Protection Amendment Bill (Draft), Id., cl 2 & 10.
47 Id., cl 20.
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is no specific provision of law or agreement on this.48 The consumer may
still cancel the contract after the seven days if the general requirements for
cancelling a contract are satisfied; and the rights to repair/replacement
exist whether those requirements are satisfied or not.49
The Bill also introduces harsher punishments for commercial fraud. Where
an operator has fraudulent conducts in supplying goods/services, in
addition to a full refund, the defrauded consumer will be entitled to punitive
damages as much as twice of the purchase price, with a minimum amount.50
If an operator fraudulently supplies defective goods/services knowing the
defects, which causes severe personal injury or death, criminal liability will
be pursued in addition to civil damages.51

B Strengthening Obligations and Duties of Business Operators
First, the Bill imposes on operators a duty to issue a warning and to recall
defective products.52 Second, the Bill shifts the burden of proof to operators,
where a defect is raised by a consumer within six months, regarding the
supply of durable consumer goods (such as vehicles, computers, televisions
and refrigerators) and particular types of services (such as decoration of
houses).53 Third, the Bill imposes on advertisers a joint liability with suppliers
where a misleading advertisement concerns about food, drugs or other
goods/services related to human’s health.54

C New Rules on E-Commerce
The Bill introduces a “cooling down” period for “online shoppers”. A
consumer purchasing via the Internet, television, telephone, or mail order
may return the goods/services within seven days from the date of receiving
the goods/services and is entitled to a full refund of the purchase price.55

48 Id., cl 6.
49 Id.
50 Id., cl 25.
51 Ibid
52 Id., cl W3.
53 Id., cl 5.
54 Id., cl 17.
55 Id., cl 9.
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CONSUMER’S RIGHTS AS A SPECIAL
CATEGORY OF HUMAN RIGHTS
Ewelina Cała-Wacinkiewicz*

I. Introduction
The main objective of this paper is to show the protection of consumer rights
against the international concept of human rights protection, which entails the
obligation to demonstrate their common roots, as well as the delineation of
the relationship. In principle, therefore, the author abstracts from a detailed
description of consumer protection and its essence, which is competent in
individual countries and international organizations, among which the European
Union leads. The main weight of consideration is placed on the subjective and
objective development of human rights, so as to prove against it the research
hypothesis on the need for the treatment of consumer rights as a special category
of human rights.

II. Protection of Human Rights in General
The need for and importance of the protection of human rights1 in the
world today do not have to be particularly proven.2 And despite the fact that
*
1.

2

Assistant Professor in the Department of International Law, Faculty of Law and
Administration at the University of Szczecin Poland.
Understood as freedoms, means of protection and provisions, for which respect as rights,
in accordance with presently accepted freedoms, all people should be able to demand
from the society in which they live. See: 8 Encyclopedia Of Public International Law,
Human Rights and the Individual in International Law, International Economics Relations
268 (Amsterdam-New York-Oxford 1985).
It is supported even in the rich literature developed in this field: Prawaczłowieka.
Geneza, koncepcje, ochrona, (Banaszak, B. (ed) Wrocław (1993); Banaszak, B.,
Complak, K., Wieruszewski, K., Systemyochronyprawczłowieka, Kraków (2003);
Hołda, J., Hołda, Z., Osrowska, D., Rybczyńska, J.A., Prawaczłowieka. Zaryswykładu,
Zakamycze (2004); Prawaczłowieka a stosunkimiędzynarodowe (Florczak, A.,
Bolechów, B. (eds)), Toruń (2006); Gronowska, B., Jasudowicz, T., Balcerzak, M.,
Lubiszewski, M., Mizerski, R., Prawaczłowiekaiichochrona, Toruń (2005); Leszczyński,
L., Liżewski, B., Ochronaprawczłowieka w Europie, Lublin (2008); Prawaczłowieka.
Wybranezagadnieniaiproblemy, (Koba, L., Wacławczyk, W. (eds)), Warszawa (2009);
Sieghart. P., The International Law of Human Rights (Oxford , 1992): Doebbler, CFJ,
Introduction To International Human Rights Law (Cd Publishing 2006), Beitz., Ch.R., The
Idea Of Human Rights, (Oxford 2009); Freeman, M., Human Rights: An Interdisciplinary
Approach, (Cambridge, 2002) Donnelly, J., Universal Human Rights In Theory And
Practice.), (2nd ed., Ithaca, 2003).
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over the centuries this protection, and the human rights themselves, have been
understood in various different ways, both in terms of the subject and the object,
it is beyond doubt that after World War II, the international community adopted
a consistent approach to protecting these rights. Its core is assigned to each,
inalienable and inherent dignity, which is the ‘foundation of freedom, justice
and peace in the world’,3 as its normative base.
Creating a system of protection of human rights around the subjective concept
was forced upon primarily due to the atrocities of World Wars I and II that changed
the perception of human rights, with the emphasis on the need for their legal and
institutional protection. The international community has set itself as an overarching
goal ‘to reaffirm faith in fundamental human rights, in the dignity and worth of the
human person"4; values which were shaken so much. At the basis of this assumption
lay the conviction that human rights must be "vested in every individual without
exception, on the ground that he is a human".5 Such phrasing of the ‘legitimacy’
to demand respect for the rights held by everyone was to prevent discrimination in
any form. The indication of "everyone" makes impossible, unequal treatment and
thus, status differentiation of the individual in society.
Drawing attention to freedom, justice and peace in the world initiated a
process in which statutory care for the protection of human rights began to be
entered in the activities of international organizations. General (worldwide),
or regional nature of these organizations initiated the formation of the human
rights protection system, in which the primacy (because of the range of
activity) can be attributed to the United Nations(founded in 1945), to whom
the international community owes a universal (sub)system of human rights
protection. At the regional level, however, we should mention the European
(sub) system (The European Union, created in 1949and set up by the Council
of Europe, was formed on the basis of the European Communities in 1992 and
the Organization for Security and Cooperation in Europe and appointed on
the basis of the Conference on Security and Cooperation in Europe in 1995).
Also, other regions have taken the effort to institutionalize the protection of
human rights (in a direct or indirect form), which provides a basis to distinguish
3

The Preamble of the Universal Declaration of Human Rights adopted by the UN
General Assembly on December 10, 1948 [in:] Sykulska, M., Wybórdokumentów do
naukiprawamiędzynarodowego (Sopot, 1977).

4

The Preamble of the Charter of United Nations ( 26 June 1945, OJ 1947, no 23 item. 90)

5

Motyka, K. Prawaczłowieka.Wprowadzenie.Wybórźródeł Lublin 15 (2004).
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even the American, African, or even the controversial Arab (sub) system for the
protection of these rights.
The individual subsystems not only began to take legal acts underlying the
protection of human rights, but also drew attention to its institutional aspects,
through the creation of bodies controlling the observance of these rights
by individual states. The evaluation of the effectiveness of their actions may
certainly be various. Even one of the most effective international courts, the
European Court of Human Rights,6 can be accused of procedural shortcomings
in the conduct of proceedings. However, it does not change the fact that the
international community as a result of the activities of international organizations
and countries, has changed the way of thinking about the protection of human
rights, and is no longer treating it as an internal matter of individual states but
as the international community’s priority, on which the maintenance of order
and international peace is conditioned.
Bearing in mind that the above suggested development of the international
organizations’ activities affected the shape of the protection of human rights,
it must be noted that it was originally of a general nature. The adopted acts,
both those of the binding7 and non-binding character8 dealt with human rights
without performing their subjective9 or objective10 grouping. The latter was
performed fully in the International Covenant on Civil and Political Rights of 16
December 1966,11 and the Covenant on Economic, Social and Cultural Rights
of 19 December 1966,12 which gave rise to the formulation of the so-called
sectorial protection of human rights, focusing on specific areas of protection
6

Linked to the Council of Europe on the basis of the European Convention for the Protection
of Human Rights and Fundamental Freedoms of 4 November 1950 (OJ 1993, no 61,
item 284), which brought it to life giving it a strictly control status towards the Convention’s
provisions.

7

As an example, one can point here to the European Convention for the Protection of Human
Rights and Fundamental Freedoms of 4 November 1950 (OJ 1993, no 61, item 284).

8

Here, the previously referred to Universal Declaration of Human Rights may serve as an
example.

9

In this approach these should be noted: for example, children's rights, women's rights,
minority rights, the rights of fathers, and, finally, consumer rights.

10 It is worth to signal here, among others, the right to life, the right to respect for family
life, active and passive right to vote, the right to freedom of association or the right to
express opinions.
11 OJ 1977, no. 38, item 167.
12 OJ 1977, no. 38, item 168.
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for such categories of rights like political, civil, economic, social or cultural.
This allowed the isolation of the so-called generating of human rights, based
on their objective differentiation.13
This process was and is accompanied by subjective differentiation of human
rights, referring to specific categories of people to be protected. Certainly, their
isolation is not accidental. Often, these are the categories of people, who for
various reasons have a weaker legal status in certain relationships (e.g. children
in relation to their parents, or actually consumers in relation to professionals
running a business) and hence deserve additional legal protection. One can
find a view in the doctrine that the granting of it by the state authorities may
derogate from the formally understood principle of "equal treatment". These
derogations do have, however, axiological justification related to the specific
situation of the persons concerned.14 In the proposed meaning, they seem to
be a rather natural consequence of the implementation of the democratic rule
of law rather than an unauthorized form of additional protection.

III. Consumer’s Rights as a Special Category of
Human Rights
As suggested above, one of the categories of persons whom the international
law, including the EU law, as well as particular national laws, granted
additional legal protection are consumers and while the very notion of
"consumer" 15 has not yet been given a legal definition on the basis of
international law, still, legal systems of international organizations,16 and above
13 Currently there is talk about four generations of human rights protection. And therefore,
I generation - includes rights and civil liberties and also political rights, II generation includes economic, social and cultural rights, III generation - includes the right to peace,
democracy, or to protect the environment, while IV generation - a relatively youngest one
and under development, includes the rights of sexual minorities, or the right to adopt.
14 Mączyński, A., Konstytucyjne podstawy ochrony konsumentów, [in:] Prawa człowieka.
Społeczeństwo obywatelskie. Państwo demokratyczne (Tuleja, P., Florczak-Wątor, M.,
Kubas, S. (eds.)), Warszawa 2010, p 91.
15 A. Łętowska notes the difficulty in defining the subjective concept. In her opinion the
emerging doctrinal term that "the consumer purchases goods (services) to make use of
them, use or consume by themselves or their families” reflects only the typical situation,
and therefore the definition cannot be built on this determination. See Łętowska, E.,
Prawaumówkonsumenckich, (ed) 2, Warsaw 2002, p 41. Surely here one should see
the lack of a uniform definition of "consumer" in the Polish object doctrine.
16 A perfect example here provides the European Union who bear the burden of defining
of the object concept of primary law (which states that in order to promote the interests
of consumers and to ensure a high level of consumer protection, the Union contributes
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all, individual countries17 often create them and use them, doing it somewhat
for personal use.
And as much as it were unintentional, to make attempts at adopting a single
definition of this term, the very genesis of consumer rights is quite commonly
believed to be the words of President John F. Kennedy, who on March 15, 1962
while presenting a draft law on consumer rights declared the fateful sentence:
"consumers, by definition, include us all".18
Then the subject was discussed at the United Nations forum when the
General Assembly Session 39 on 16 April 198519 adopted guidelines for
consumer protection. In 1988, the Economic and Social Council of the United
Nations adopted a resolution (No. 61), which encouraged the Member States
to implement these guidelines.20 This not only initiated the discussion on the
protection of consumer rights in the area of international law, but above all
had an impact16on national legislation, often abstracting from this type of
regulation. An example in this regard is provided even by Poland, where the
year 1990 brought a breakthrough because of the statutory regulations already
mentioned, and in 1997, due to the fact of the adoption of the Constitution
of the Republic of Poland,21 the protection of consumers' rights was granted
to the protection of health, safety and economic interests of consumers, as well as to
promoting their right to information, education and to organize themselves in order to
safeguard their interests. See: Directive 2011/83/EU of the European Parliament and
of the Council of 25 October 2011 on consumer rights, amending Council Directive
93/13/EEC and Directive 1999/44/EC of the European Parliament and of the Council
and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European
Parliament and of the Council, OJ L 304/64, 22/11/2011.
17 And so, under Polish law, the term "consumer" has only been introduced to the Civil
Code in 1990, and concerned the people contracting with the pattern made or used by
the contractor and the buyer who purchased a defective product. A legal definition of
the name "consumer" did not appear in the text of the Civil Code until 2000, and said
"a consumer is a person who enters with the entrepreneur into a contract not directly
related to economic activity." The definition was modified in 2003 As a result, it was
concluded that the consumer is a natural person performing a legal act not directly related
to his trade or profession. See: Mączyński, A., Constitutional basis for the protection of
consumers, [in:] Human Rights. Civil society.Democratic state (Bush, P., Florczak-Wątor,
M., Kubas, S.), Warsaw 2010, p 92
18 www.federacja-konsumentów.org.pl
19 GA. Res. 246, U.N. Gaor, 39th Sess. U.N. DocA/RES/39/248, available at http://www.
un.org/documents/ga/res/39/a39r248.htm.(Last visited on October 16th, 2013).
20 Walczak, R. Prawo konsumenckie z orzecznictwem, Warszawa 2003, p. 11.
21 The Constitution of the Republic of Poland of 2 April 1997, as published in OJ 1997,
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constitutional basis, thus giving it a new dimension. Not without significance
for the dynamic development of the issues discussed are also the standards of
the European Union law22 and their significant impact on the international and
state (including Polish) policy of consumer protection, the definite description
of which, however, exceed the scope of this study.
The line of argument outlined above, showing the subjective and objective
development of human rights, shows that covering with protection the ever
growing number of categories of persons is a natural consequence of the
development of human rights in genere. The intensification of social and
economic relations, and more importantly, the development of new technologies
necessitates a continuous and on-going analysis of the direction of these
changes. Thus looking at the title rights of the consumer through the prism of
the general category of human rights cannot be surprising. As pointed out by
J. Sozański "human rights do not exist without economic, social and consumer
rights, and without respect for broadly defined human rights one cannot speak of
freedom, democracy and the rule of law,”23 which is impossible to disagree with.
This observation also imposes further course of reasoning showing that
consumer rights were not generated "by themselves" and their separation from
the general category of human rights is a natural consequence of the on-going
process of "equal opportunities" of weaker subjects. Therefore, when attempting
at descriptions of consumer rights as a collective conceptual category we must
remember that they are part of the classic (general) human rights. They are a
kind of their complement, having not only subsidiary character, but first and
foremost, strengthening the legal protection of the individual.
Characterizing consumer rights - in the light of this assumption - they should
be considered as a special category of human rights. They determine the scope
no 78, item 483. A direct reference to consumers is made in art 76 of the Constitution
of the Republic of Poland. It says that public authorities protect consumers, customers,
hirers or lessees against activities threatening their health, privacy and safety, as well as
against dishonest market practices. The scope of such protection shall be specified by
statute.
22 W. Szpringer draws attention to a strong emphasis of the European Union on full
harmonization, which depletes the responsibility of national authorities. See more:
Szpringer, W. Regulacja konkurencji a konkurencja regulacyjna. Ujęcie instytucjonalne,
Warszawa 2010, p 203.
23 Sozański, J. Ochrona praw socjalnych i konsumenta w Unii Europejskiej jako podstawowe
wartości ustrojowe, „Prawo Unii Europejskiej. Prawa obywatelskie” 2004, no 7-8, p. 10.
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of the protection of rights of anyone who in particular relationships will benefit
from their consumer status, without limiting at the same time the scope of the
exercise of human rights they are entitled to. Consumers "as the smallest, but
also the most numerous economic unit, are important players in the market
game in today's economy."24 This gives sufficient grounds to grant them legal
protection in dealing with those who are professionals in the market. Classic
human rights are characterized in the object doctrine by a consistent recall of
the following characteristics: universality, individual character, inalienability,
inviolability and indivisibility.
Assessing consumer rights, or more precisely "the right to protect the interests
of consumers,"25 one can assign them a common (universal) character. This
means that these rights are universal in nature and are vested in anyone who
in defined circumstances acquires consumer status. In addition, the existing
laws do not define the delimitation of time allowing the exercise of these rights.
And just as we will use the rights of the child up to a point, we will, from a
certain point (it is easiest to say: with the acquisition of legal capacity) fully
benefit from the protection which the law attributes to consumers. Moreover,
these rights belong to individual rights. As repeatedly stressed, they are vested
in individuals, rather than specific groups, as is the case - for example - of the
right of peoples to self-determination. Consumer rights can also be attributed
the inalienability trait. Interestingly, one may simply not use them, but one cannot
renounce them. They are inviolable, which should be interpreted as assigning
them legal protection and redress for their violation. They are also indivisible,
as being a coherent category they are a whole, enabling comprehensive
consumer protection.

IV. Consumer Rights Catalogue
Consumer rights are a relatively new category of human rights, but surely
they "set the direction and activity specification of economic activity of entities
that create supply of certain goods and services for them."26 It is therefore
surprising that in normative terms, there has yet to be developed a coherent
24 Kopycińska, D. Zachowania rynkowe gospodarstw domowych i przedsiębiorstw w okresie
transformacji systemowej w Polsce, Szczecin 2006, p 43.
25 Term after: Sozański, J., op. cit., p. 11.
26 Kopycińska, D. Zachowania rynkowe gospodarstw domowych i przedsiębiorstw w okresie
transformacji systemowej w Polsce, Szczecin 2006, p. 43.
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catalogue of consumer rights. Reasons for this state of affairs should be seen
primarily in dissimilarities in national legal systems translating into a lack of
consensus in the international arena, regarding, among others, the catalogue
of those rights that appoint a minimum standard of protection worth legal
realisation.
Nevertheless, the originally formulated consumer rights directory contained
four basic rights:
•

the right to safety,

•

the right to information,

•

the right to choose products and services at competitive prices and

•

the right of expression of opinions influencing the development of     
consumer policy.27

It underwent a gradual enlargement, which certainly should not be treated
as a complete and final process. It has somewhat been modified doctrinally as
a result of which they developed the following directory:
•

the right to safety, protection of life and health,

•

the right to information and education,

•

the right to protection of economic interests,

•

the right to access to effective redress system,

•

the right to association, to be heard and represented.28

Looking for the most comprehensive catalogue, one can reach for the position
of consumers international in the opinion of which, the contemporary status of
the consumer shall be appointed by the following rights:
•

the right to satisfaction of basic needs,

•

the right to safety,

•

the right to be informed,

•

the right to choose,

•

the right to be heard,

•

the right to redress,

27 Walczak, R. op. cit., p. 11.
28 www.federacja-konsumentów.org.pl.

21

Ewelina Cała-Wacinkiewicz

•

the right to consumer education,

•

the right to a healthy environment.29

What is particularly interesting is that the general category of consumer
protection is subject to further fragmentation. There is more and more
talk of protecting the rights of the consumers of the health, air, postal,
telecommunications and energy services. Referring this process to the subjective
development of human rights preformed years ago, from which consumer rights
developed. One can prove that the latter are still in the stage of formation.
Hence, the above outlined consumer rights directory should not be treated as
complete. Certainly for the foreseeable future - with the development of national
policies in this area - the strengthening of the status of consumer rights will
follow, by expanding the catalogue of their rights.

V. Conclusion
The current characterization of the issue in question has only outlined its legal
contours. Assuming that it is undisputed (in terms of concept) and reasonable
(in the sense of positive legislation) to locate the issues of consumer protection
as a sub-category of human rights protection system - one can see the growing
importance of this issue in recent years.
The expansion of the consumer protection model for a multi-million group
of beneficiaries - the citizens of individual countries - results in the development
of different models of protection adopted both in countries and in international
organizations. This thus implicates the formation of different (often nonharmonized) definitions of "consumer", as well as the formulation of a diversified
range of rights that make up the said term category.
Nevertheless, the inclusion of consumer protection in the conceptual
framework of international human rights results primarily in the need to deal with
them as a matter of international status. This, in turn, prompts to the urge the
subjects of international law to take specific measures to ensure the protection
of those who benefit from the status of the consumer. It results in the realization
of a common standard of consumer protection and allows for the anticipation
of its increasing role in the coming years.
29 Consumers International, Consumer Rights, available at http://www.consumersinternational.
org/who-we-are/consumer-rights. (Last visited on 16 October 2013).
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SPANISH CONSUMPTION
ARBITRATION REGULATION:
PROBLEMS AND SOLUTIONS
Fernando Alonso Lopez*

I. Introduction
The Spanish consumption arbitration, extra judicial system of disputes
resolution, created by Royal Decree 636/1993, dated 3 May has been used by
consumers or users during the past two decades, having supposed a successfully
method of disputes resolutions which has avoided bringing a lawsuit to judicial
courts. The aim of this paper is firstly, to provide a brief description of the Spanish
consumption arbitration system, considering its past and present regulations.
Secondly, to emphazise the current extrajudicial system advantages for disputes
resolution. Thirdly, to describe current consumption arbitration problems the
optional or voluntary nature of this method as the principal difficulty for its
success has been pointed out. Fourthly, to suggest some modifications of the
current consumption arbitration regulation in order to increase the number
of professionals and companies submitted to this disputes resolution system.
Finally, we comments will be provided on the results of a Public Administration’s
campaign designed to encourage professionals and companies to join this
system.

II. Consumption Arbitration Laws in Spain
In Spain, consumption arbitration was established by Royal Decree
636/1993, dated 3 May as an extrajudicial disputes resolution system
which resolves differences between consumers or users and professionals or
companies; nowadays, this procedure is regulated by Royal Decree 231/2008,
dated 15 February.

*
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Pursuant to Article 1 of Royal Decree 231/2008, this conflicts resolving
method can be used by consumers or users1 and professionals or companies,2
enabling the mentioned consumers and users to use this method in order to
solve a controversy against a professional or company. However, professionals
or companies are not authorized to start consumption arbitration against a
consumer or user.
Since the establishment of this system, consumers have used this procedure
to solve their disputes, making this method a considerable success. In 1993,
in the Community of Madrid there were 3,580 controversies decided using this
method while in 2011 the figure increased up to 20,360.

Advantages
The advantages of consumption arbitration have led consumers to solve their
disputes with professionals, because of the following features of the procedure:

1. In accordance with article 41 of Royal Decree 231/2008, there are no
costs for the parties involved in an arbitration case.

2. Pursuant to article 49 of Royal Decree 231/2008, the Consumption
Arbitration Board is obliged to take a decision in a maximum period of 6
months.

3. The arbitration solution can be adopted by applying the law or by an equity
decision, and the arbitral award is to be compulsory obeyed by both parties.
According to article 1 of Royal Decree 231/2008, this award has the same
effectiveness as a judicial sentence.

III. Problems and Solutions
Despite the great progress of this disputes resolution method, some conditions
of this system could be modified in order to improve this procedure. Since no
1

This concept is defined by the article 3 of the Consolidated Text of the General Act
on the Protection of Consumers and Users (Legislative Royal Decree 1/2007, of 16th
November) as the natural person or company that is acting for purposes which are not
related to his trade, business or profession.

2

This term is described, according to the article 4 of such Legislative Royal Decree1/2007,
as the natural person or company, public or private, that is acting regarding his trade,
business or profession.
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minimum amount required to be submitted in a controversy through this system
of disputes resolution, some awards have solved cases where the amount was
lower than the costs of the consumption arbitration. Hence, I would recommend
denying the use of this system in case of claims where the amount may not exceed
the cost of the procedure (arbitrary fees, notifications, etc.). For example, the
Consumption Arbitration Board of Aragon has decided on claims where mail
expenses have been larger than the amount of the case. In one of these claims,
consumers demanded the refund of improper incurred payments of 879 Euros
(1085 U.S. Dollars3) or 965 Euros (1208 U.S. Dollars4)5.
The draft of Royal Decree 231/2008 established the prohibition of
committing a consumption arbitration claim in case of a paltry amount. There
are authors who talked of the inconvenience of this proposal. For example
Marcos Francisco does not agree with the possibility of not admitting a request
because of economic rights affectation with an insignificant value, principally
due to the fact that the decision of not admitting that request would rely on the
Consumption Arbitration Board President’s opinion.6 From my point of view, the
formulation of this rule would have been highly useful by virtue of avoiding the
existence of cases where amounts do not exceed the costs of the procedure.
In any case, this proposal was finally refused and was not included in the final
version of the adduced Royal Decree.
Despite the problem regarding consumption arbitration cases of paltry
amount, it seems to me that the main difficulty of this disputes resolutions
system is its voluntary nature. According to Garcia Gomez this impossibility of
configuring the consumption arbitration as an obligatory method stems from

3

According to the value of the U.S. dollar on December 16, 2003.

4

According to the value of the U.S. dollar on February 4, 2004.

5

These two cases are included in the following document: Junta Arbitral de Consumo de
Aragón, Cuadernos de Consumo, 107-108 & 125-126 (2008); available athttp://www.
aragon.es/consumo/bibliodigital/32967.pdf (last visited June 3, 2012).

6

Diana Marcos Francisco, El Arbitraje De Consumo y Sus Nuevos Retos, 173, (2010).
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article 24 of W Spanish Constitution.7 8 Concerning this opinion, the Spanish
Constitutional Court’s judgement 174/1995, of 23-11, configured article 38.2
of the Law 16/1987, dated 30 July, on the Land Transport, as an unconstitutional
rule because, according to the court, this article (which created the necessity of
committing to a special arbitration cases of an amount lower than a determined
quantity) violates articles 24.1 and 117.19 of the Spanish Constitution.
In accordance with article 37 of Royal Decree 231/2008, a consumer or
user cannot force a company or professional to solve a controversy between
these parties in case the professional or the company does not agree to solve
this dispute through the mentioned system. The professional or company can
agree to submit to this method and all controversies arising with consumers
or users, while being compulsory obliged to stand consumption arbitration for
any claim filed by a consumer or user. Apart from this possibility, a professional
or a company which has not previously accepted to undergo this system, can
authorize to solve a single case by this method in case a consumer or user
requires the resolution of a specific problem arisen between these litigants.

IV. Suggestions to Modify Consumption Arbitration
Regulation
A professional or company decision of accepting to stand consumption
arbitration for any claim filed by a consumer or user would have positive
consequences as this agent would be capable of increasing the credibility of the
7

Article 24 of the Spanish Constitution says thus:
1. Every person has the right to obtain the effective protection of the Judges and the
Courts in the exercise of his or her legitimate rights and interests, and in no case may
he go undefended.
2. Likewise, all persons have the right of access to the ordinary judge predetermined by
law; to the defence and assistance of a lawyer; to be informed of the charges brought
against them; to a public trial without undue delays and with full guarantees; to the use
of evidence appropriate to their defence; to not make self incriminating statements; to
not declare themselves guilty; and to be presumed innocent. The law shall determine
the cases in which, for reasons of family relationship or professional secrecy, it shall not
be compulsory to make statements regarding alleged criminal offences.

8

Ramón García Gómez, 1 El convenio arbitral de consumo, Homenaje al Profesor
Mariano Alonso Pérez, Arbitraje de consumo y justicia material, Estudios de derecho
de obligaciones 789 (2006).

9

Article 117.1 of the Spanish Constitution: Justice emanates from the people and is
administered on behalf of the King by judges and magistrates of the judiciary who shall
be independent, irremovable, and liable and subject only to the rule of law.
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trade and it would develop the brand image and improve the reputation among
the costumers. However, sometimes, all these advantages are not considered
enough by the professional or the company to decide to undergo this method.
A successful arbitration consumption needs the adhesion of a high amount of
professionals and companies (this fact has been emphasized by the authors; as
Lara Gonzalez has pointed out, an arbitral consumption system would not be
efficient “in case it has not the confidence of professionals”10). Concerning this
subject, I would recommend introducing some modifications into consumption
arbitration regulation in order to increase the number of professionals and
companies submitted to this conflict resolution system:

1. By implementing public aids to professionals and companies (which agree
to this method of resolving disputes) these agents would find direct monetary
resources for accepting consumption arbitration.

2. Public administration giving priority to contract with those companies and
professionals who have accepted the consumption arbitration system, would
enforce this system as an enterprise strategy to win public sector tenders.

3. A fiscal tax benefits policy stimulating professionals and companies to
admit this system would move these agents to accept it due to the saving
of money that carrying out this decision can suppose.
Apart from these three mentioned suggestions, active campaigns promoted
by public administrations and encouraging professionals and companies to
follow this system have increased the number of these agents jointed to the
consumption arbitration. In 2003 the City Council of Cordoba developed a
campaign encouraging professionals and companies to adhere to the Arbitrate
Consumption. 409 of these agents were visited and had been suggested to
accept this system and the adhesion of 289 of them was authorised.11 These
results show that an active performance of public administrations can increase
the number of professionals and companies added to this system, helping
consumers or users to take advantage of consumption arbitration.

10 Rafael Lara González, La importancia de la participación de los empresarios y de sus
entidades representativas en el Sistema Arbitral de Consumo, Aranzadi civil: revista
doctrinal, 2258, (2005).
11 Study available at http://www.consumo.ayuncordoba.es/secundarias/sae/estad_
SAE_2003.aspx (last visited June 3, 2012).
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ARBITRATION COURTS IN POLAND
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I. Introduction
Obtaining adequate legal protection for the consumer is one of the
foundations of modern standards of consumer law. Recognition and resolution
of consumer disputes jointly creates the consumer protection system, which has
three dimensions: (a) substantive - referring to the substantive law in the field
of consumer sales,1 (b) institutional - associated with the activities of various
institutions and bodies dealing with the protection of consumer rights, (c)
procedural - expressed in the judicial and non-judicial methods (present in the
legal system) of dispute resolution involving the consumer.
The main issue in this regard is to determine the extent, in an unquestionable
manner, in which there appear such terms as “consumer”, “with the participation
of the consumer”, etc. In the Polish legal system (under article 221 of the Act
of April 23, 1964 - the Civil Code) consumer is a natural legal person who is
acting in law outside the sphere of business activity other words, and is a person
performing legal acts not directly related to his trade or profession. According to
T. Sokolowski, the functional definition of the consumer takes as a starting point
the economic role played by the individual within the given time and situation
(such a person may then act as a trader in a different situation).2
The definition of the consumer derived from article 221 of the Civil Code
contains four elements. Firstly, only a natural person can be a consumer; secondly,
the person must be performing a legal act; thirdly, this action remains in a specific
relationship with the social role of the person; and fourthly, the addressee
of the declaration of intent (the addressee of the legal action) is a trader.2
*

Assistant Professor, Faculty of Law and Administration,University of Szczecin, Poland.

1

The Act on the Specific Conditions of Consumer Sale and on Amending the Civil Code
July 27, 2002 (Journal of Laws [Dz.U.] No. 141, item 1176, as amended).

2

Sokołowski, T. Komentarzdo art. 22 (1) Kodeksucywilnego [in:] Kodekscywilny, Komentarz  
(ed. A. Kidyba), Volume I, Częśćogólna, bazaelektron. LEX (2009).
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The fourth element fully deserves the approval it has gotten. It is necessary to
firmly reject the views suggesting that the status of the consumer in the Polish
legal system is vital for the degree of legal protection too in the case of bilateral
activities in which both parties are non-professionals.3
The introduction of a too-broad scope of the term “consumer” would have
marginalized the civil laws that apply to legal transactions between persons not
running a business activity, or engaged in activities outside the sphere of the
course of his business or professional activity.

II. The Scope of Operation and the Status of
Consumer Arbitration Courts
In Polish law, an arbitration court is a private court called by the will of the
parties who entrust the settling of their legal dispute in arbitrators designated by
them. Arbitration is based on the contract allowed by the authority of the state and
deals with disputes between the parties of private or public law.4 A characteristic
feature of this alternative form of dispute resolution is, first and foremost, the
position of a third party in activities aiming to resolve the dispute and their having
their competence to rule on the matter. In the case of arbitration, the third party
(or parties) has the ability to issue such a resolution of the dispute (binding or
non-binding on the parties), while in other methods of dispute resolution third
parties do not have such a power. Their purpose is merely to help the parties
find a satisfactory resolution of the dispute and therefore the decision is in the
hands of the parties in conflict.
It must therefore be assumed that, in the narrow sense, the “consumer arbitration”
(i.e. relevant consumer arbitration) is a private and informal method of resolving
consumer disputes by an arbitration body acting on the basis of the agreement
between the parties, according to the rules agreed by the parties or statutory rules,
completed by the release of the final decision, and binding for the parties.5
In the current Polish legal system there operate a number of courts that can
cognize cases involving consumers, if they have arbitration eligibility. The latter
3

See: e.g. K . Kruszewska- Sobczyk, M. Sobczyk, Niedozwoloneklauzule w
umowachzawieranychprzezkonsumenta, RadcaPrawny 109 (No 4/2004).

4

T. Ereciñski, K. Weitz, S¹d arbitra¿owy, Warsaw 13 (2008).

5

K. Gajda – Rozczynialska, op. cit.,
http://arbitraz.laszczuk.pl/_adr/52/Alternatywne_metody_rozwiazywania_sporow_
konsumenckich_-_arbitraz__wybrane_zagadnienia__cz._III_.pdf
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(“arbitration eligibility”) is a relatively new concept in Polish subject literature.
This term defines the feature of the case (the dispute) that allows it to be passed
by the parties to be resolved by the arbitration court, and therefore to be subject
to its jurisdictional powers as a result of the drawing up of the arbitration clause.6
In a general way, relating to all civil cases, this problem is settled by the
provisions of article 1157 of the Civil Code, according to which, unless a
specific provision decides otherwise, the parties may submit to arbitration
disputes concerning property rights or non-property rights - which may be the
subject of a court settlement, except for the cases of child support. Thus, we can
say that as a general rule (except the indicated alimony) arbitration eligibility
is a derivative of settlement eligibility. The latter does not feature in the cases
in which - due to the fact that they are not available to the parties, in whole or
in some part - it is impossible to settle; these include matters relating to nonpecuniary matrimonial relationships, issues related to parental authority, matters
of marital status, as well as matters relating to social security.
In consumer cases relating to their individual interests there undoubtedly
is arbitration eligibility, but these issues may not always be recognized by the
arbitration court. This applies directly to article 385, paragraph 23 of the Civil
Code, according to which, in case of doubt, it is believed that unlawful contract
terms are those which exclude the jurisdiction of the Polish courts or submit
the matter to be resolved in a Polish or foreign arbitration court, or any other
authority, and also impose the examination of the case by the court which,
according to the local law, is not competent in terms of the location. Thus, if
the arbitration clause is deemed an illegal contract term,7 then the consumer
case will be deprived of the arbitration eligibility.
Returning to the main issue of the status of these courts, as mentioned already,
arbitration courts determine their jurisdiction in consumer matters on two levels:
a)

General - which is mentioned in the Act creating the court - or in the Act of
generally applicable laws (such as the implementing regulation to the Act),
or in the statute that shapes the rules for the functioning of the court; and W

6

T. Ereciñski, K. Weitz, op. cit., p. 116.

7

The unfair contract provisions are the terms of the contract signed with the consumers
who are not agreed upon individually. They do not bind him, if they shape his rights and
obligations in a manner contrary to good custom, grossly violating his interests (art. 385,
par. 1 of the Civil Code).
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b)

Detailed - contained in the arbitration clause. As L. Błaszczak and M. Ludwig
emphasize, the arbitration agreement has two main legal consequences in
the area of competency included in the field of procedural law; namely, a
positive result, which is to grant the arbitration court the powers to resolve
the dispute under the agreement.There is also a negative effect, that is the
exclusion of the state court from the dispute resolution if, contrary to the
arbitration agreement, the party is taken to a national court and before the
dispute concerning the merits of the case will raise their duly substantiated
allegation that the settlement of the dispute in the competence of the
arbitration court.8 It is worth noting that if a permanent court of arbitration
is indicated in the arbitration clause as competent to resolve the dispute,
procedures in this court are run according to the rules and conduct agreed
upon by the parties (article 1184 § 1 of the Civil Code). Only if the parties
do not agree on the rules and procedures, are they bound by rules of a
permanent arbitration court of the contents as those in force at the date
of conclusion of the arbitration agreement. However, as indicated by A.
Zielinski, in the event of changes in the rules of the permanent court of
arbitration after the conclusion of the arbitration clause the parties may
agree to the application of the court’s current rules of proceedings.9

Thus, the status of consumer arbitration courts is determined on the one
hand by the decision-making act of a public authority (acts of law, implementing
regulations), which is a unique situation with regard to arbitration, and on the
other hand – the act of will of the parties, which is the foundation for the creation
of arbitration courts (arbitration clause). Without the latter, it is impossible to
speak of the existence of forms of dispute resolution of a voluntary nature.

III. The Catalogue Of Specialist Consumer Courts
Of Arbitration Acting In Polish Legal System
With regard to the permanent arbitration courts cognizing consumer cases,
the aforesaid general area (referring to the will of the legislature) is particularly
important from a methodological point of view as it allows for the emergence
of two main types of such courts found in the Polish legal system:
8

Ł. Błaszczak, M. Ludwig, Sądownictwopolubowne (arbitrażowe120 (Warsaw 2007).

9

A. Zieliński [in:] Kodekspostępowaniacywilnego. Komentarz, ed. A. Zieliński 1758 (Warsaw
2009).
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a)

courts, which cognize consumer-related cases only;

b)

courts, before which cases brought by the consumer are just one of the
types of cognized cases.

The first category includes:
1) Permanent consumer arbitration courts operating at the Trade Inspection
which deal as a principle with the overall aspects of consumer disputes except
those that are specifically excluded by law from their cognition. These courts
do not settle disputes relating to energy and financial services (provided by
companies such as investment funds, pension funds, brokerage houses and
banks) or the postal and telecommunications services. They also do not deal
with scientific research services, education services or health and social care
services. There is no doubt that they constitute a consistent solution model,
which can be an effective subsystem of the developed system of cognizance of
different types of consumer cases.
2) Permanent consumer arbitration courts at the President of the Office
of Electronic Communications, established in accordance with article 110
of the Act of July 15, 2004 - Telecommunications Law10, on the basis of
agreements on organising such courts, signed by the President of the OEC and
non-governmental organizations representing consumers, telecommunications
companies and postal operators. The administrative costs of arbitration courts’
functioning is covered by the President of the OEC. These agreements specify
in detail the principles for covering the costs of the arbitrators’ compensation
and reimbursement of expenses incurred in connection with the performance
of arbitration operations. The Minister of Justice, with regard to the principles
of independence, transparency, adversarial representation and the efficiency
and specificity of telecommunications and postal affairs, in consultation with
the minister responsible for communications, determines, by regulation, the
rules of organization and operation of arbitration courts at the President of
OEC, including the internal organization of arbitration courts, arbitration courts
functioning mode, administrative and jurisdiction operations of the arbitration
courts and their bodies, requirements for competence and impartiality of
arbitrators.

10 Journal of Laws [Dz.U.] No. 281, item 2794, as amended.

32

The Model of Consumer Arbitration Courts in Poland

Arbitration courts, referred to herein, cognize the following disputes: property
rights arising out of contracts for the provision of telecommunications services,
including the provision for the connection to the public telecommunications
network concluded between consumers and telecommunication companies, as
well as property rights arising out of contracts for the provision of postal services.
3) The Arbitration Court at the Insurance Ombudsman is based on article
20, item 5d of the Act of May 22, 2003 on the supervision of insurance and
pensions and on the Insurance Ombudsman,11 which imposes an obligation
on the Ombudsman to organize arbitration courts to resolve disputes between
pension funds and members of pension funds and disputes resulting from
participation in occupational pension schemes. The court adjudicates in
disputes over property rights arising from the insurance relationship between:
(a) the insuring, the insured, the endowed or entitled to the insurance and the
insurance company, (b) entities entitled to vindicating claims for compensation
or benefits from the Insurance Guarantee Fund and the Insurance Guarantee
Fund, (c) the parties who are entitled to the claim for compensation or benefit
from the Polish Motor Insurers’ Bureau in the cases referred to in article 123,
items 1, 2 and 5 of the Act of May 22, 2003 on Compulsory Insurance, the
Insurance Guarantee Fund and Polish Motor Insurers' Bureau.12
The court at the Insurance Ombudsman also cognizes the disputes: (a)
between members of pension funds or persons entitled to receive the funds in
the event of the death of the pension fund member and the General Pension
Societies, (b) between the participants of occupational pension schemes or
persons entitled to receive the funds in the event of the death of an occupational
pension scheme participant and the entities carrying out occupational pension
schemes, (c) between the insuring, the insured, the endowed or entitled in
insurance contracts and insurance agents, (d) the endowed or entitled in
insurance contracts and insurance brokers.
4) Another example is the Consumer Banking Arbitration at the Polish
Banks Association (the Banking Arbitrator.) Its purpose is to resolve disputes
between consumers (bank customers) and banks in the scope of monetary
claims for non-performance or improper performance of the bank's banking
11 Journal of Laws [Dz.U.] No. 124, item 1153, as amended.
12 Journal of Laws [Dz.U.] No. 124, item 1152, as amended.
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activities or other consumer-related activities. In accordance with the Arbitration
Rules13 the subject of proceedings before the Banking Arbitrator may only be
the disputes between consumers and banks which are members of the Polish
Banks Association, created after July 1, 2001 and where the amount in dispute
is not more than 8000 PLN. In addition, the subject of the proceedings before
the Banking Arbitrator may also be disputes between consumers and banks
that are not members of the Polish Banks Association but made a statement
that they submit to the Banking Arbitrator and to the execution of its judgments.
Excluded from its jurisdiction are matters relating to the services of the Treasury,
in particular the housing books and mortgages subsidized from the budget. It
should be noted that, in accordance with the Regulation of the Minister of Finance
issued on the basis of article 63g of the Act of August 29, 1997 – Banking
Law,14 arbitration is appropriate in situations where the parties have not drawn
up an arbitration clause, and there is a request from an authorized person to
cognize the case against the banks and intermediary institutions in the field of
cross-border transfers, unless the defendant party objects to it no later than as
a response to the lawsuit. Similar regulations are contained in article 69 of the
Act of September 12, 2002 on electronic payment instruments15 as to matters
relating to the issuance and use of electronic payment instruments.
It is worth remembering that the Banking Arbitrator’s status is not
unambiguous, because, on the one hand, in accordance with the provisions
of § 3. 2 of the Regulation, the proceedings before the Banking Arbitrator are
not arbitration courts proceedings under the provisions of the Code of Civil
Procedure. On the other hand, the powers of the arbitrator in these proceedings
are the same as the powers of arbitration courts, because under the regulation
of § 20, paragraph 1 of the Regulations, the Banking Arbitrator, after the
cognizance of the issue in a closed session or after the hearing, issues a decision.
Banking Arbitrator’s rulings are final for the bank, and as a consequence, the
bank is obliged to carry out the Banking Arbitrator’s decision no later than within
14 days of receiving the ruling transcript. However, they are not definitive for
the consumer, who can, in order to assert a claim, bring an action before court.
As indicated in the introduction, lying in another much broader category
(ad. b)) are those permanent arbitration courts, or courts of professional liability,
13 http://www.zbp.pl/photo/nor4/RegulaminBAK.doc.
14 Consolidated text.Journal of Laws [Dz.U.] (No. 72, item 665, as amended, 2002)..
15 Journal of Laws [Dz.U.] No. 169, item 1385, as amended.
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for which disputes involving the consumer within the meaning of article 22 of
the Civil Code are only part of their judicial function. The following need to be
distinguished in this group:
1) The Arbitration Court at the Financial Supervisory Commission which is
a permanent court of arbitration competent to deal with disputes over property
rights and non-pecuniary rights that may be the subject of a court settlement
between financial market participants. In particular, its duties include hearing
disputes arising from the contractual relationships between the parties subject
to the supervision of the Financial Supervisory Commission and the recipients
of services provided by these entities (including consumers). The appointment
of this court is a consequence of article 4 of the Act of July 21, 2006 on the
supervision of financial markets16, according to which the tasks of the Financial
Supervisory Commission also include providing opportunities for amicable and
conciliatory settlement of disputes of this kind. In accordance with § 3 of the
Rules of this Court,17 it cognizes property rights disputes where the amount in
dispute is at least 500 PLN, as well as non-pecuniary rights cases. The president
of the arbitration court may decide to adjudicate, where the amount in dispute
is less than 500 PLN, if the consumer is the plaintiff. In this case, the consumer
is responsible for the justification of a specific nature of the dispute pointing to
the eligibility of that case to be resolved by the arbitration court.
2) District committees of professional inspection operating under the Act of
July 18, 1950 on the professional responsibility of health professionals18. In
accordance with article 7 of the Act, district committees, with the written consent
of the parties, may take to resolve, as an arbitration court, disputes between
health care professionals, and also disputes between health care professionals
and people who use their services - arising out of the exercising of the practice
(occupation). In these cases, regional commissions apply appropriately the
Code of Civil Procedure’s provisions on arbitration courts.
3) District veterinary medicine courts, acting on the basis of the Act of
December 21, 1990 on veterinary doctors and medical-veterinary guilds19. In
16 Journal of Laws [Dz.U.] No. 157, item 1119, as amended.
17 http://www.knf.gov.pl/Images/Regulamin%20Sadu%20Polubownego_tcm75-9718.pdf.
18 Journal of Laws [Dz.U.] No. 26, item 332, as amended.
19 Consolidated text.Journal of Laws [Dz.U.] (No. 93, item 767, 2009)..
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accordance with Article 63 of that Act, the district court of veterinary medicine
with the written consent of the parties, may cognize as a court of arbitration,
disputes between veterinary doctors and between veterinary doctors and other
veterinary staff of the institution as well as between veterinarians and other
persons or institutions, where the disputes relate to the exercising of the veterinary
profession. In these cases, veterinary medicine courts apply the Code of Civil
Procedure’s provisions on arbitration courts.
4) District pharmacists chambers, under article 63 of the Act of April 19,
1991 on the chambers of pharmacists,20 according to which district courts of
the pharmacy with the written consent of the parties, may cognize as arbitration
courts disputes between pharmacists and between pharmacists and other
health care professionals as well as between pharmacists and other persons
or institutions, where such disputes relate to the carrying out of the pharmacist
profession. In these cases, the pharmacy courts apply appropriately the Code
of Civil Procedure’s provisions on arbitration courts.
5) District disciplinary courts, acting on the basis of the Act of December
15, 2000 on the professional associations of architects, construction engineers
and urban planners.21 The provision of article 57 of the Act provides that district
disciplinary courts, at the request of a member of the chamber and with the
written consent of all parties, may cognize disputes as arbitration courts between
the members of the chambers and between members of the chambers and other
entities, if these disputes involve the exercise of independent technical functions
in construction or of the urban planner profession. In the event of such disputes,
the provisions of the Code of Civil Procedure on arbitration courts are applied.
6) Disciplinary courts established in accordance with the provisions of the
Act of 27 July 2001 on laboratory diagnostics.22 In accordance with article 69
of the Act, the disciplinary court, in disputes relating to the exercising of the
laboratory diagnostics profession, with the written consent of the parties, may
cognize disputes as arbitration courts between laboratory diagnosticians and
between laboratory diagnosticians and other health care professionals and other
individuals and institutions of health care, if such disputes relate to the exercising
20 Consolidated text.Journal of Laws [Dz.U.] (No. 136, item 856, as amended, 2008).
21 Journal of Laws [Dz.U.] (No. 5, item 42, as amended, 2001).
22 Consolidated text, Journal of Laws [Dz.U.] (No. 144, item 1529, as amended, 2004).

36

The Model of Consumer Arbitration Courts in Poland

of the profession of a laboratory diagnostician. In these cases, the disciplinary
court shall apply appropriately the provisions of the Code of Civil Procedure.
By comparing the existing arbitration courts in the above directory, a
conclusion may be reached that the Polish legislator shapes arbitration in
consumer matters in a chaotic manner, with no deliberate scheme and whose aim
would be the practical mapping of a previously established model of such kind
of jurisdiction. This legal and factual state allows for the further considerations
relating to possible model or system solutions.

IV. Consumer Arbitration Courts as an Effective
Model of Consumer Dispute Resolution
The described arbitration courts are the type of arbitration courts in most
cases established by law and based on rules implementing the law. The result
is that the provisions made on the basis of a specific act establishing the court
and the record on a particular dispute are only complementary to the obligations
arising from the provisions of the applicable law.
These courts, despite their peculiarly hybrid legal nature, are characterized by
a full set of features that are essential for the proper functioning of arbitration.
By building a catalogue of selected attributes of these courts, a starting point for
discussion on the development of this institution is created and the institution is
undoubtedly significant in a palette of instruments for consumer claims resolution.
The essential qualities attributed to arbitration courts are: (i) independence,
(ii) transparency, (iii) voluntariness, (iv)adversarial representation, (v) promptness
(also understood as a condition of effectiveness), and (vi) the effectiveness of
the procedure. It should be noted that this list of essential qualities does not
exhaust all the characteristics attributed to both the arbitration courts in general
and the courts that hear consumer cases as their category.
The above-mentioned basic features of consumer jurisdiction build its positive
image, which in fact, is close to the real achievements and advantages of this
system of consumer dispute resolution outside the courts of law. However, like
other institutions of law, these arbitration courts too are not the ideal solution.
Certainly though, the benefits found in their construction and operating
principles largely outweigh the relatively few imperfections. Consideration is
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needed however, over the latter in order to further enhance the effectiveness of
the ruling in such courts.
In the case of consumer issues a general assumption should be made that
in the process, in principle we are dealing with an individual who is not only
unaware of their rights and remedies they are entitled to as a consumer, but also
is often helpless, with low levels of general knowledge. In this context, the first
problem appears to be faced more and more frequently by arbitration courts
dealing with consumer cases is the problem of legal aid.
The activity of these courts should be diagnosed in the subject of legal aid
– (a) at the pre-trial stage, and (b) at the stage of the proceedings. Consumers
very often, in the course of the proceedings, feel lost, have problems with
the presentation of claims which are important for the outcome of the case
(especially when the proceedings are the result of many months of battling with
a trader, filled by the exchange of correspondence, statements, interviews, and
other factors), and also have problems with the formulation of the evidence
motion serving to maximize their chances of winning the case. This situation,
even if it does not affect the final result, the content of the resolution of the
consumer court, it causes in the consumer a state, undesirable especially in
the case of arbitration, of uncertainty or lack of confidence in the procedures.
This can when combined with a court loss due to unjustified claims, can cause
the consumer and some people who he will talk about his experience to never
turn to arbitration courts for legal protection.
Therefore, one should think about building the system of extended legal
aid for the needs of consumer disputes. Under this system, people with low
incomes, showing helplessness in the proceedings, or dealing with a case
which is complex or precedent in nature, would be able to take advantage
of the assigned public legal representative. The representative would not only
support them in the course of the proceedings, but also would provide legal
information in the conduct of proceedings in a wider scope than the Chairman
of the Bench is able to do within the current proceedings.

V. Conclusion
The problem of the organization of arbitration in consumer matters remains
an open question. There is no single idea or solution that would a priori be
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considered valid and fully effective. In the present state one cannot speak of a
complete and coherent consumer jurisdiction system or model. Undoubtedly, the
most prominent and positive aspect in this regard is the activity of permanent
consumer arbitration courts at the Trade Inspection. As is evident from the
analyses, they do not cover all eligible consumer claims, and also the awareness
of their existence still reaches very few consumers. Other arbitration courts
referred to in this work either treat consumer affairs as the margin of their judicial
activity (this applies primarily to arbitration courts working with professional
corporations) or were created incidentally, without a broader concept of the
implementation of the judicial system specializing in various types of consumer
affairs. It is evidenced by the variety of legal and organizational solutions which
were mentioned above, used by the legislator, and the leaving to arbitration of
the fields without a broader regulation.
One can discuss the different models of specialized consumer arbitration
courts are: (a) centralized (similar to the Swedish model, within which the
National Board for Consumer Complaints functions - since 1968 - dealing
with, among others, the resolution of disputes between consumers and traders)23
and (b) distributed (the example of which is the arbitration jurisdiction of the
Netherlands)24. It seems that it would be advisable to create a model whose
axis would be made of permanent general consumer courts dealing with
disputes relating to consumer sales claims (and therefore consumer disputes
in the narrow sense of the word - for everyday transactions). A complementary
addition to the system could be specialized courts of arbitration set up in a
uniform manner, acting in the same way and dealing with consumer affairs
requiring special preparation and greater work and time-load from the arbitraries
(for example, in the field of insurance and banking services, medical services,
telecommunications and energy markets). Thus, in the face of the consistency and
completeness of the system formed in such a way, not only would its effectiveness
increase (expressed in, for instance, the number of resolved cases) but most of
all, the consumer would have a clear picture of the existing possibilities in the
use of the alternative dispute resolution.
As T. Ereciński and K. Weitz rightly point out, the idea of arbitration is to
conduct informal, usually one-instance proceedings, flexible and tailored to
23 More in: J. Beck-Friis, How consumer disputes are dealt with in Sweden: The Swedish
National Board for Consumer Complaints, 13.4Journal of Consumer Policy 477, (1990).
24 More in: http://ec.europa.eu/consumers/reports/nat_folder/rappnl_en.pdf.
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the needs of the parties and the nature of the disputed legal relationship while
at the same time ensuring the parties of equal treatment and the right to be
heard, and reducing unnecessary costs.25 However, according to A. Torbus, the
advantages of arbitration do not preclude the relevance of the note that in any
particular case it does not provide equal legal protection in the event of a real
advantage of one of the parties to the proceedings. For obvious reasons, in
relation to the trader, the consumer is, by definition, the weaker party.26 Therefore,
any new solutions that support the consumer in vindicating his claims both in
the difficult legal course and as a rule the easier out of court one, should be
regarded as highly desirable.
This should be served by, among others, the introduction of a unified,
coherent system which in its plan of consumer arbitration would allow for the
implementation of appropriate standards of pro-consumer policy, which still
lacks a complementary approach. This complementarily should result from a
simple principle, it is impossible to obtain an adequate level of effectiveness
of the substantive law without creating effective design procedures, which on
the basis of coercion (in the case of arbitration - voluntariness) will clarify the
doubts of interpretation and enforce legitimate consumer claims.
In terms of information and promotion policy on the functioning of arbitration
for consumers there is still much to be done. The survey conducted in 2007 by
the TNS CPOR27 on behalf of the OCCP revealed that as much as 76 per cent
of Poles have never heard of consumer arbitration courts. The negative findings
are confirmed by the experience of the Trade Inspection, the ex lege institution
that ensures the arbitration of consumer disputes. Of those who have heard
about consumer arbitration courts only 4 per cent admit seeking support from
the institution. At the same time however, these courts enjoy a good reputation
among the aware consumers. The vast majority, 72 per cent of Poles, think it
reflects well on the trader if he voluntarily agrees to arbitration by such a court.
Moreover, assuming that the price and quality are comparable, more than
half of consumers were willing to buy a product or service from a trader who

25 T. Ereciński, K. Weitz, op. cit., p. 13
26 A. Torbus, Ochronakonsumentajakostronyzapisunazagranicznysądpolubowny, ADR.
Arbitrażimediacja 93 (No. 2/2009).
27 TNS CPOP – Centre for Public Opinion Research Ltd in Warsaw.
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voluntarily agreed to an amicable settlement.28 In this way, we return to the
discussion on how to encourage businesses to engage in amicable settlements,
mainly by pointing out that arbitration courts are there not only for consumers
but also for them as equal parties to the dispute.
Despite all the identified problems and weaknesses of arbitration in the Polish
legal system, its prospects for development in consumer issues are interesting
and even uplifting, more so with the first seeds (in the form of permanent
arbitration consumer courts at the Trade Inspection) working in a very promising
way. Moreover, the consumers’ attitudes themselves favour the development of
an institution of such type. As emphasized by A. Krajewska, the Poles favour
the settling of the dispute by “achieving mutual consent on such a basis that
everyone gives up a little of their claims” (from 82.8 to 93.6% of respondents)
over “full satisfaction of the request of one party, even if the other was left
dissatisfied” (from 3.8 to 14% of the subjects).29 The Poles prefer, therefore, an
amicable settlement of the dispute, and institutions such as arbitration courts,
beyond any doubt,favour this.

28 http://www.egospodarka.pl/26149,Polubowne - sady-konsumenckie -malo popularne,2,39,1.html.
29

A. Krajewska, Sporykonsumenckieiichrozwiązywanie, Warsaw 262-263 (2009).

41

CREDIT, BANKING SERVICES AND
CONSUMER PROTECTION IN
TIMES OF RECESSION
Roberto Grassi Neto*

I. Introduction
This article intends to analyze credit and banking services problems under
consumers’ reality, whose protection by the Brazilian Consumer Defense Code
(CDC) was intensely disputed by banking and financial institutions, including by
questioning the constitutionality of its text under the argument that it infringed
the constitutional provision that sets forth that any legislation that regulates the
financial system will be necessarily approved by a declaratory statute aimed to
complement the constitutional text.
After a Declaratory Judgment of Unconstitutionality (ADIN) was rendered
by the Brazilian Federal Supreme Court in favor of consumers, a new phase
has started where the institutions that render services intend to institute a Selfregulating banking system.
During these days of economic recession, the protection to consumers against
the services rendered by financial, banking and insurance institutions becomes
particularly important to prevent over-indebtedness, a situation that is harmful
both to consumers and the market as a whole. In this context, the initiatives
of the Brazilian Government are commendable, such as the institution of the
Brazilian good consumer credit record that lists consumers reputed as good
payers, and the new credit card regulation that sets forth standard charges and
increases the minimum percentage on total payment. Some measures should
still be implemented, such as the incentive to financial education directed to
raise consumers’ responsibility and awareness about the market.
The contemptible pragmatism imbedded in the reasoning of high
governmental ranks, however, gives rise to doubts about their sincerity.
* Professor of the Civil Law Department of UniFMU, Sao Paulo, SP, Brazil.
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Considering, apriori, eventual abuses practiced against consumers of credit
and banking services as a minor evil in face of the global crisis and the need
to strengthen the state economy seems to address the interests of financial
institutions rather than consumers.
The judiciary will be incumbent on setting limits, not only by granting effective
redress to damages eventually ascertained, but by imposing severe repression
against harmful actions or inactions already perpetrated by the government
and other entities, even jointly, or by formally affirming that several standard
contractual clauses and illegal bank practices contradict bedrock principles
protected by the Constitution.

II. Credit, Banking Services and the Reality of
Consumers in Brazil
Banking and financial activities have a deep impact on the daily lives of
the entire Brazilian population that uses them, even involuntarily, to pay and
collect salaries, pensions, taxes, fees, accounts and purchases, and to make
loans and investments.
For instance, in 2007, the Brazilian banking system made over 37
billion transactions, most of them in more than 18,000 branches spread out
nationwide.1
In 2010, this figure had increased to 55.7 billion transactions, inclusive
of Internet banking, ATM’s, call centers, bank cards and branches, and the
population’s preferred choice is the ATM, with 17.8 billion transactions,
equivalent to 31% of total transactions.2
The economic crisis that arose in 2008-2009 as a development of the
international financial crisis was, on its turn, precipitated by a sequence of
breakdowns of large financial institutions that had granted high-risk mortgage
credits, and started with the bankruptcy of the traditional North-American
investment bank Lehman Brothers.
1

BRASIL: Febraban. Código de Auto-RegulaçãoBancária.Exposição de Motivos para a
Auto-RegulaçãoBancária, (2008), p. 2.

2

BRASIL: Febraban. Pesquisa - setorbancárioemnúmeros [Research – banking sector
figures]- CIAB FEBRABAN 2011. Available at: http://www.febraban.org.br/Noticias1.
asp?id_texto=1243&id_pagina=61&palavra=operações bancárias.
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Despite its reflexes in the Brazilian financial system not being significant,
such global economic unbalance left consumers in a more fragile situation than
before, resulting in the adoption of some measures by legislators.

III. Credit, Banking Services and the CDC
Similar to Continental Europe, the current Brazilian legal system is focused on
the existence of codified sectorial statutes interpreted according to the Brazilian
Constitution that, on its turn, comprises principles and rules that establish social
duties to the development of private economic activities.
In Brazil, the Constitution of 1988 recognized, among other innovations,
pressing consumer society needs that required specific legal treatment to new
situations that were arising and this was the reason for the creation of a CDC.
Likewise, the enactment of the Constitution of 1988 opened a new era for the
outdated Civil Code of 1916 that started to be valued and interpreted side by
side with several sectorial statutes under the Federal Constitution.
From then on, significant progress has been made to assure effective
protection to consumers either as an individual right and a principle of the
Economic Order, as set forth in articles 5(XXXII) and 170(V) of the Brazilian
Charter. Brazil received its new CDC in 1990, and a new Civil Code (CC)
updated to the requirements of the 21st Century in 2002.
The legislator of the CDC of 1990 consolidated such protection unequivocally,
and even extended it to legal relations whose purpose is the supply of banking
and financial services to consumers, and there was an inclusion of banking,
financial, credit and insurance activities within the concept of “services” to be
rendered to the consumer market upon consideration (Article 3(2) of the CDC).3
Notwithstanding, moved by cupidity, banks and credit and insurance
institutions resisted bending to the rules, because they would have to relinquish
at least part of their immense profits, earned so easily during the long years of
indulgent governmental policies.
3

Arti 3(2) of the CDC: “Service is any activity supplied to the consumer market upon
consideration, including banking, financial, credit and insurance activities, except for
labor-related activities.”
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At first, they adopted the strategy of simply ignoring CDC principles and
rules, and the Brazilian Central Bank enacted a resolution that was referred
to as “Banking Consumer Defense Code” to govern legal relations between
banking services users on the one hand, and overall financial institutions on
the other. This initiative failed after it was voided by the Brazilian Upper Courts
on grounds that it breached rights guaranteed by the CDC.
In late 2001, the financial and banking activities attempted again to not
submit to CDC principles and rules, when the National Confederation of the
Financial System (CONSIF) filed a Claim of Unconstitutionality in the Brazilian
Federal Supreme Court challenging the constitutionality of the above provision
(ADIN 2591).
Concerned with the increasing number of judgments rendered on the grounds
of the CDC which determined the reduction, albeit partial, of the gains of Banks
and other financial institutions (specially gains resulting from interest charges),
the CONSIF tried to hinder, at any price, the submission of banking activities
to the principles and rules of the consumer protection legislation.4
A final decision of the Brazilian Federal Supreme Court rendered in 2006
recognized that banking, financial, credit and insurance services are essential
to contemporary life and are characterized by the absolute vulnerability of
their consumers. So, such relationship could not be qualified as anything but
a consumer relationship. The decision also observed that the argument that
the CDC would not be applicable to such activities because its text had not
been approved by the majority of the Brazilian Congress (half of its members
plus one) had no grounds. Such qualified quorum is indeed necessary for
the approval of statutes concerning certain subject-matters, such as laws that
regulate the structure and supervision of the National Financial System (article
192). This situation, however, is not related to the situation concerning the legal
relationship established between financial, banking or insurance institutions and
the consumers of products and services provided thereby.
The judgment passed by the Federal Supreme Court seemed to have put
an end to the disagreements about this matter. A few decisions rendered by
4

Even in the administrative sphere, from January to October 2001 banking institutions
were responsible for 9,629 consultations and 2,210 complaints recorded in the respective
consumer protection agency in the State of São Paulo (PROCON – SP).
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Upper State Courts, however, such as the Court of Justice of the State of São
Paulo, simply ignored the understanding of the highest Brazilian Court, and
even after the decision had been published, some Upper State Courts adopted
the position that the services rendered by financial and insurance institutions
to consumers should not be governed by the CDC since they correspond to
private relationships that are not characterized by a consumerist nature. Such
decisions, however, were voided after claims were filed in the Federal Supreme
Court based on article 102(I)(1) and article 105(I)(f) of the Brazilian Constitution.
In an attempt to settle its case law, the Superior Court of Justice issued Syllabus
no. 281 providing that Trial Courts would not be competent to recognize sua
sponte the abusiveness of the clauses inserted in banking services agreements.
Such understanding, however, does not hold. The CDC sets forth that its
rules are cogent and any contractual provision contrary to such rules will be null
and void. Insofar as consumer protection principles and rules are applicable to
banking services agreements, and if any clause in such agreement be considered
abusive under the CDC, the nullity may and should be recognized by the Court
sua sponte.
It is true that, within the system of the Brazilian law, the Syllabus issued by
the Superior Court of Justice is nothing more than a recommendation to be
observed by the lower courts, seeing that it has no binding effect. Nonetheless,
it is very concerning because it reflects the reasoning of a court that is lower
only to the Federal Supreme Court.

IV. Consumers and the CAB
A. Nature and Structure of the CAB
As the decision whether the relationship between financial institutions
and consumers is governed by consumer protection laws evolved, it was
ascertained that such relationship would have to be complemented by
several other rules, in view of the complex and dynamic nature of the
activities involved.
Indeed, the effective application of the CDC to such a legal relationship
must be guaranteed both by the judiciary, and by control mechanisms
employed by the Central Bank of Brazil, consumer protection agencies,
non-governmental organizations and the media.
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In a commendable initiative, the Brazilian Federation of Banks (FEBRABAN)
changed its line of conduct and with a view of improving existing tools
decided to create a Brazilian self-regulating banking system inspired in
principles of ethicality, legality, transparence and respect to consumers,
adopting self-regulating procedures to be applied by the signatory
institutions of the term of adhesion.
Despite the document drafted by FEBRABAN being named “Self-regulating
Banking Code”, we must have in mind that this is a self-regulating text,
whose provisions must be in compliance with the rules set forth in the CDC.
Such subordination and dependence are recognized in article 25 of such
text.
The one-sided and pro se “Self-regulating Banking Code” (CAB) is
structured in ten chapters6 and was initially applied in January 2009.

B. Scope of the Proposed CAB
As per the understanding of the Federal Supreme Court that banking,
financial and insurance services characterize a consumer relationship, the
FEBRABAN established that the scope of the CAB comprises all products and
services offered or made available by multiple banks, commercial banks,
investment banks, savings banks, credit co-operative associations or credit,
financing and investment companies that are members of FEBRABAN.
Therefore, it comprises of services that range from Internet banking and
ATM services to credit offers that may include overdraft agreements and
financing and loan agreements.
5

Article 2 of CAB: “The self-regulating rules do not supersede but are in compliance
with the statutory laws in force, especially the Consumer Defense Code, the laws and
rules that are specifically related to the banking system and the performance of activities
delegated by the public sector to financial institutions.”

6

The CAB states that anyone may participate in the Self-regulating Banking System, lists
the regulatory sources and the general principles, the self-regulating banking rules and
the liabilities of the signatory parties. According to the text, the signatories will hold
meetings to adopt the resolutions, choose their representatives for the Self-regulating
Board, which is the ruling and administrative body. The Self-regulating Board, on its turn,
may institute sector committees with strict authority to propose and interpret self-regulating
conducts, among others, and to issue opinions. It is also provided the establishment of
an “Executive Board” under the Self-Regulating Board to act as the executive body of
the system. Likewise, it is established that eventual breaches to the self-regulating rules
will be ascertained in a disciplinary procedure specifically instituted therefore.
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Accordingly, article 3 of the text in question provides: “The self-regulating
rules comprise all the products and services offered or made available by
the Signatories to any individual, whether a client or not (the ‘consumer’).”

C. Critics to the CAB
As previously stated, the creation of a self-regulating banking system is a
valid and commendable initiative. Some considerations about the subject,
however, might be in order.
First, in view of its mere normative nature, the so-called CAB issued by
FEBRABAN will not prevail in case any rights granted by the CDC, a federal
law with constitutional foundations, are constrained.
Consequently, the provision that establishes that a copy of the agreement
will be delivered to consumers only upon request clearly violates the
principles of good faith and transparency.7 This is a rule that collides with
article 46 of the CDC where it is set forth that consumers will not be bound
by agreements that regulate consumer relations if they do not have prior
knowledge of the content thereof, or if the documents have been drafted
so as to “make its understanding and scope difficult to grasp”.
Neither is it compatible with the CDC with respect to the possibility of banks
unilaterally changing the agreements insofar as consumers are notified by
a 15-day prior notice8, or unilaterally adjusting interest rates,9 except when
such adjustment was already provided in the agreement.
Clauses establishing one or the other situation are clearly abusive under the
CDC, seeing that article 51(XIII) of such statute determines that contractual
provisions related to the supply of products and services will be null and
void whenever “they authorize the supplier to unilaterally change the content
or quality of the agreement after its execution”.
In addition, it is worth stressing that rules which impose liabilities on banks
and financial institutions are, quite often, very lenient. It is the case with the
time limit to wait in the bank line: maximum of 40 minutes at peak hours

7

Self-regulating Banking Rules, item 4.1(c).

8

Id. at item 3.2(e).

9

Id. at item 3.3(d).
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or 30 minutes during the rest of the working hours, which were reduced to
30 and 20 minutes respectively by the end of 2010.10
Lastly, it cannot be ignored that the penalties provided for the branches that
do not comply with the established rules are too lenient and lack cogent
effectiveness: suspension from participating in the system; a penalty and
loss of the right to use the quality stamp.11

D. Hypothesis: Relationship with Banking Institutions in the
Absence the CDC
A contingent scenario where the application of the CDC to banking
relations was not recognized would be desolating, to say the least. This
is because of several reasons:i) unreasonable and reckless charges; ii)
electronic transaction failures; iii) undue inclusions in SERASA (credit
reporting agency); iv) imposition of abusive contractual clauses; v) delivery
of products, such as credit cards, regardless of consumer’s prior request;
vi) optional delivery to consumers of agreements entered into with banking,
financial and credit institutions; vii) imposition of the most favorable
jurisdiction clause for lawsuits; vii) non-reduction of proportional interest
rates and other contractual charges in the event of advanced payment by
the consumer; ix) charge of attorneys’ fees by the institutions even without
the respective court decision; x) consumer’s liability in the event of theft
or non-delivery of the bank card (based on article 6(VI) and article 20 of
the CDC, Brazilian case law understands that this liability is incumbent
on the Bank); xi) consumer’s liability for the contingent non-delivery of a
checkbook sent by mail (article 6(VIII) of the CDC provides for reversed
burden of the proof, and such liability is on the bank); xii) default penalty
over 2% (before the CDC the average default penalty ranged between
10% and 20%), which is forbidden by article 52(1) of the CDC; xiii) tie-in
sale of services (e.g., overdraft and life insurance; loan and insurances),
forbidden by article 39(I) of the CDC, among other common procedures
that are disrespectful and abusive.
10 Normative SARB 004-09 – Branch Attendance, item 2.1. FEBRABAN rule will be in force
for the cities that do not have any laws on the subject. The ordinance of the city of São
Paulo no. 13984 of 2005 was challenged by the Federation of Banks that was granted
a preliminary injunction by the 2nd Tax Court to suspend the effects of such law in May
2006 on grounds that it is not possible to forecast the waiting time. The Municipality of
São Paulo appealed and the Court of Justice of the State of São Paulo (TJ-SP) confirmed
the preliminary injunction. The action is currently under examination by the Federal
Supreme Court.
11 Supra note 7, at article 42.
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E. Financial Education and Consumers
In the beginning of the 1980’s, the UN Economic and Social Council
(ECOSOC) requested to the Secretary General that, taking into account
the specificities of each country, the UN should prepare studies with the
purpose of creating guidelines for the production of policies and regulatory
texts aimed to consumer protection (Resolution no. 62).
As a result, the 39th session of the United Nations General Assembly issued
Resolution no. 248 (A/RES/39/248) on April 16, 1985, adopting guidelines
for consumer protection included in its annex to be followed by the States
Governments. Among such guidelines are specifically included education
programs that should become an integral part of minimum school education
and information programs, comprising programs about health, product
risk, and fundamentals of law.12
In Brazil, consumer education is not only part of the principles to be
addressed in the preparation of the National Policy of Consumer Relations
(article 4(IV) of the CDC13), but is also considered as a basic consumer
right (article 6(II) of the CDC14).
Regarding financial education, consumers should receive all the necessary
information both to have access to credit and to be allowed to exercise
their option whether to borrow the money or not in an ethical, responsible
and conscious manner, weighing all the developments of their conduct.
Such stage of development, however, will be attained only if we combine
the efforts related to formal education of consumers provided by the school
with educational actions outside the school.
12 The document is divided in four parts. The first one establishes the purposes to be
attained by consumer defense. The second presents the general principles. Among
them, it is worth emphasizing the principle that guarantees consumers’ access to proper
information and education, and considers the fundamental role of universities and private
and public companies in researches in the area. The third part, on its turn, among other
guidelines, sets forth consumer educational programs, and should be part of the minimum
school education and information system. The fourth and last part provides rules about
international cooperation in the subject.
13 Article 4(IV) of the CDC: “The National Policy of Consumer Relations is aimed to address
the needs of consumers, respect their dignity, health and safety, protect their economic
interests, improve their quality of life, and the transparency and harmony in consumer
relations under the following principles: (…) IV – education and information of suppliers
and consumers regarding their rights and duties to improve the consumer market; …”.
14 Article 6(II) of the CDC: “Consumer rights are basically the following: (…) II –education
on and disclosure of the proper consumption of products and services, guaranteeing
freedom of choice and equal contractual conditions; ….”
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The pioneer educational action specifically aimed at ethical and responsible
consumer credit services occurred in a joint initiative of Brasilcon and
UniCEUB (Brasilia University Center) that issued the online brochure
“Responsible Credit”. The document intended to explain to consumers
succinctly, clearly and objectively the risks of over-indebtedness, was
delivered to administrative agencies directed to consumer protection
(PROCONS) and civil consumer protection agencies for free distribution.

F. Consumer Credit Protection
It may not be possible for consumers to bear all the responsibility related to
the consequences of a loan. Credit suppliers have the duty to be cautious,
not to provide credit to those that clearly do not intend to honor their debts
or to those that cannot do it because they do not earn enough.
The courts have understood that supplying credit to individuals that are
not able to comply with their loan agreements is a real abuse of right, a
practice forbidden by article 187 of the Brazilian Civil Code of 200215,
seeing that such offer would have been made upon a deviation of the
social purpose, which is one the bedrocks of the freedom to grant credit.
The credit recklessly granted results in very severe consequences both for
consumers and for the very credit market, since, in practice, it induces
default in clear violation to the principle of consumer protection and to
the constitutional provision of human dignity.

G. Consumer Credit Market Regulation during Recessions
It is worth mentioning some measures adopted by Brazilian legislators to
improve the consumer credit market and to protect it from the reflexes of
the 2008 – 2009 crisis and the market flotation resulting thereof.
The first measure consists in the institution of the so-called “good consumer
credit record”. Likewise, specific measures were adopted to better discipline
credit card rules (Resolution no. 3919 of the National Monetary Council
and Directive no. 3512 of the Central Bank of Brazil).

15 Article 187 of the Brazilian Civil Code: “An illegal act is also committed by the owner
of a right that, upon exercising it, clearly exceeds the limits imposed by its economic or
social purpose, by good-faith and good behaviour.”
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H. The Good Consumer Credit Record
One of the most challenging innovations introduced in the Brazilian legal
system by the Provisional Presidential Decree no. 518 of December 30,
2010, established that the so-called “good consumer credit record”
consisting in a database aimed at the creation of a credit background with
information related to the payments made by individuals.
After it passed House of Representatives (05/11/2011) and the Senate
(05/18/2011), the Bill of Law was sanctioned by the Executive and became
Law no. 12414 of June 9, 2011.
The institution of the “good consumer credit record” has split the doctrine.
Authors like Leonardo Bessa, former chairman of Brasilcon, praise the
measure, stating that according to the economic literature, “to set aside
the asymmetry of information and reduce interest rates for good payers,
good information has to be accordingly prepared by credit protection
agencies”.16
Others, like IDEC Manager, Maria Elisa Novais, understand that despite
the President of the Republic having vetoed17 some parts of the law that
violated consumers’ rights, it should be stressed that the approved law is
not sufficient to protect consumers if they are not properly informed about
their rights and the supervision of eventual abuses.18
In fact, consumers have to be aware of some rights that were specially
provided for in the new statute: a) consumers must give express authorization
and in a specific document or clause for the credit record to be opened and
the information shared; b) consumers are entitled to consult their personal
credit record at will; c) consumers may enter and exit the existing database
at will; and, d) consumers have the right to know which criteria were used
to assess their credit approval data.
16 BESSA, Leonardo Roscoe. CadastroPositivo. Available at: http://www.brasilcon.org.br/
web/artigos/artigosver.asp?id=28
17 After it had passed the Senate, the President of the Republic, at IDEC’s request, vetoed
the following three articles: a) article 4(3) –allowed information available in the credit
record to be accessed and used indiscriminately without consumers’ authorization and
violating their data confidentiality; b) article 5(1) – did not grant consumers the right to
cancel the good credit record at will; and, c) article 5(2) – did not allow consumers to
access their credit record information at will, limiting free access to only once per quarter.
18 BRASIL IDEC. Vitória do consumidor: Dilmavetapontoscriticadospelo Idec no
CadastroPositivo. [Consumers’ Victory.Dilma vetoes Good Credit Record points criticized
by Idec]. Idec emação.Issue of June 10, 2011. Available at: http://www.idec.org.br/
emacao.asp?id=2732
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I. The New Credit Card Regulation
Another governmental measure highlighted herein is the new credit card
regulation established on November 25, 2010 by the National Monetary
Council (CMN) by Resolution no. 3919 that was passed to clarify the rules.
Such Resolution determined, among other changes, the standardization of
credit card charges. Consequently, as of June 1, 2011, only five distinct
services-related fees may be charged, to wit: a) annual fee; b) issuance
of a new credit card; c) cash withdrawals; d) use of the credit card to pay
bills; and, e) request of emergency credit limit assessment.
The rules concerning credit card minimum payment were also changed
and as of June 2011, the minimum monthly payment will not be less than
15% of the total. As of December 1, 2011, the minimum payment will rise
to 20% of the total amount of the debt.19

V. Final Considerations
The questioning about the extension of the concept of services has been
surmounted and there is no doubt whatsoever that the activity exercised by
banks, financial and insurance institutions with consumers have the legal feature
of consumer relations. Nonetheless, consumers are still vulnerable, even if less
than before, which may be ascertained by other questionings that continue to
evolve without reaching a final conclusion. An instance of this would be the
refusal of banks to refund consumers that invested in savings accounts for the
losses resulting from several economic plans implemented by the Brazilian
Government (Cruzado, Bresser, Collor I and II, Verão20), a conduct repeatedly
condemned by several court decisions.
19 Brasil.Banco Central doBrasil. Cartilha Cartão de Crédito [Credit Card Brochure] Available
at: http://www.bcb.gov.br/pec/appron/apres/cartilha.pdf
20 Let us take the Verão Plan as an example. Under this last economic plan instituted by the
Provisional Presidential Decree no. 32 (latter renumbered as Law no. 7730) of January
16, 1989, it was determined that the adjustment of savings account balances would
be calculated based on Financial Treasury Bills (LFT) and not on the Consumer Price
Index (IPC) anymore. Banks and financial institutions decided, therefore, to apply the
LFT percentage (22.35%) on all the existing savings accounts in the month of January,
including for those which yield had started prior to the issuance of the plan. Such
understanding imposed a loss of circa 20.46% to savings account holders on the amounts
already deposited in the accounts that were opened or renewed during the first half of
January 1989, since the IPC rate that should be incident on such funds was 42.72%.
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The recognition of the already discussed subordination of banking
agreements to the CDC has opened a new chapter in the relations between
consumers and the institutions that render such services that now seek to
discipline the matter complementarily and specifically, instituting a self-regulating
system that might, internally and with poor binding effects on third parties, run
alongside the unquestionable control already incumbent on the judiciary by
the Brazilian Constitution.
This seems to be a valid but innocuous attempt insofar as comminatory
consequences have a reach that may be qualified as pathetic. In the actual
conjuncture, consumers necessarily have to resort to the judiciary to guarantee
the respect due to rights conquered with much difficulty.21
Needless to say, self-regulation may attain an extraordinary extension; it may
limit abuses and inhibit possible injuries to consumers pre-jurisdictionally. But,
for that, it has to be guided by absolute impartiality, regardless of the care with
mere personal and unilateral interests of the signatory institutions.
The judiciary, however, will be incumbent on setting limits, not only by
granting effective redress to damages eventually ascertained, but by imposing
severe repression against harmful actions or in actions already perpetrated by
the government and other entities, even jointly, or by formally affirming that
several standard contractual clauses and illegal bank practices contradict
bedrock principles protected by the Constitution.

21 However, the Judiciary should weigh very carefully the extent of its decisions. For instance,
Syllabus no. 381 of the case law of the Superior Court of Justice is surprising upon
establishing that: “in banking agreements the Court shall not acknowledge suasponte the
abusiveness of the clauses”. Such understanding applies the classic procedural principle
whereby the Plaintiff shall expressly state its claims in the lawsuit, and the evolution
proposed by the legislator shall be set aside concerning the recognition of the absolute
nullity granted by virtue of office.
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E-COMMERCE AND
CONSUMER PROTECTION: A
CRITICAL ANALYSIS OF LEGAL
REGULATIONS
Rajiv Khare* and Gargi Rajvanshi**
A customer is the most important visitor on our premises; he is not
dependent on us. We are dependent on him. He is not an interruption
in our work. He is the purpose of it. He is not an outsider in our
business. He is part of it. We are not doing him a favor by serving
him. He is doing us a favor by giving us an opportunity to do so…
Mahatma Gandhi

I. Introduction
The advent of “Information and Communication Technology” has an effect
on almost all the spheres of human life and buying and selling of goods and
services is not an exception to it. Information technology has given birth to
technologies like electronic data interchange1 and electronic fund transfer,2 the
facilitation of which with the help of ‘Internet’ has developed into Information
technology enabled commercial transactions called e-commerce’. Hence an
effect of the quick adoption of internet3 enabled facilities (from 16 million internet
*
**

Professor of Law, National Law Institute University, Bhopal, Madhya Pradesh
Assistant Professor of Law, National Law Institute University, Bhopal, Madhya Pradesh

1

Electronic Data Interchange (EDI) is the structured transmission of data between
organizations by electronic means. It is used to transfer electronic documents or business
data from one computer system to another computer system, i.e. from one trading partner
to another trading partner without human intervention. See “Beginners Guide for EDI”
Available onhttp://www.xtranslator.com/prod/beginguidex12.pdf (Last Accessed on July
13, 2012).

2

Electronic funds transfer (EFT) is the electronic exchange or transfer of money from one
account to another, either within a single financial institution or across multiple institutions,
through computer-based systems.

3

Internet World Stats, Internet Growth Statistics: Today’s road to E-Commerce and Global
Trade Internet Technology Reports Available athttp://www.internetworldstats.com/
emarketing.htm(Last accessed on July 13, 2012).
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users on December 1995 to 2280 million internet users on March 20124) and
commercialization of activities over internet has provided the world with a diverse
and enhanced experience for their commercial and business activities. A conduct
of commercial activities though electronic medium (EDI & EFT technologies)
under the arena of internet is called e-commerce. E-commerce can be defined5
as the buying and selling of products or services over electronic systems such
as the Internet and other computer networks. Electronic commerce draws on
such technologies as electronic funds transfer, supply chain management,
Internet marketing, online transaction processing, electronic data interchange
(EDI), inventory management systems, and automated data collection systems.
Modern electronic commerce typically uses the World Wide Web at least at
one point in the transaction's life-cycle, although it may encompass a wider
range of technologies such as e-mail, mobile devices and telephones as well.
The e-commerce transactions with its three unique features of a) virtuality,6 b)
unboundedness,7 and c) multiplicity8 serve a number of benefits to the human
kind in their commercial and business activities. Hence e-commerce transactions
with the aid of internet allow consumers and entrepreneurs to conclude contracts
for the exchange of goods and services worldwide, with no physical boundaries
at 24/7 basis. No doubt these features are supporting the immense growth of
e-commerce at global level, but at the same time there are some limitations
too.9 On one hand e-commerce has number of advantages in the form of
lower cost, economy, higher margins to company, better customer cost, quick
and comparative shopping, knowledge market etc, but on the other hand it has
4

Ibid.

5

V. Zwass, ‘Structure and macro-level impacts of electronic commerce: From technological
infrastructure to electronic marketplaces’, http://www.mhhe.com/business/mis/zwass/
ecpaper.html(Last Accessed on June 10, 2012).

6

E-commerce is carried out in a virtual online environment where the buyer and seller
do not engage in face-to-face contact. Instead, consumers use a computer to obtain
information about sellers, the products and services they offer, terms and pricing.

7

As the Internet has no physical boundaries, online transactions can be performed wherever
an Internet connection is available. For consumers this means that shopping on the
Internet is not constrained by time or space, lowering the financial costs of searching for
products and services as well as saving time and energy. For online traders this means
that they are also not constrained by time or space.

8

A number of actors in addition to the consumer and the seller are involved in the
e-commerce trading process to ensure verification.

9

Rao &Metts, Electronic Commerce Development in Small and Medium Sized Enterprises:
A Stage Model and its Implications 9 (1) Business Process Management Journal 11-32
(2003).
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introduced some challenges too in the form of information sharing, threats to
data privacy, security and data integrity, lack of loyalty in consumers relations,
and threat to the violation of consumers’ variety of rights in e-commerce.10 While
there are various challenges in the conduct of e-commerce transactions, the
consumer protection in e-commerce transactions is of utmost substance. This
is so if issue of consumer protection not properly addressed with the adequate
mechanism than it may adversely affect the fair competition and the free flow
of truthful information in marketplace and may lead to fraud and deception
on consumers in respect to their conduct of e-commerce transactions. Hence
we have preferred to examine and analyze the interface between consumer
protection and e-commerce under the legal perspective.

II. Meaning of Consumer Protection
In the general parlance, consumer protection means the protection of
consumers from an assortment of unfair trade practices.11 The Court in
Raghubir Singh v.Thakurain Sukhraj Kuar12 explained that the rationale behind
such protection is to avoid consumers’ exploitation at the end of business
community and to hold back various business malpractices.13 Usually commercial
organizations are well organized, better informed and have a better dominating
position in the market.14 All these factors allow commercial organizations
to easily exploit consumers. The worst affected victims of these commercial
organizations need to be protected and the consumer is protected through
consumer protection.15 It was Mr. John F. Kennedy, the former President of United
States of America, who while introducing the “Bill of Consumer Rights” in US
Congress (1962), for the first time has set out the four basic consumer rights,
which include 1) Right to Safety, 2) Right to Information, 3) Rght to Choice and
4) Right to be Heard.
10 Such as right to privacy, right to get adequate information about the product and services
and many more of alike nature.
11 Jan Rafat, Consumerism And Legal Protection Of Consumers (Deep and Deep
Publications, India, 2007).
12 AIR 1939 Oudh 96 at 99.
13 See Dearmon Valorie, Risk Management and Legal Issues (Jones and Bartlett Publisher, LLC)
Available on http://www.jblearning.com/samples/0763757144/57144_CH15_470_493.
pdf(Last Accessed on July 28, 2012).
14 Ryan, Michael T. "Consumption" in George Ritzer (ed.) The Blackwell Encyclopaedia of
Sociology, Blackwell Publishing, (2007) 701-705.
15 Indian Oil Corporation v. Consumer Protection Council, 1993 SCC (1) 397.
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In the recent scenario of consumer movement and caveat venditor16 under
the guidance of Consumers International,17 four more rights have been added
to the list of consumer basic rights which are: i) the satisfaction of basic needs,
ii) Right to Redress iii) Right to Consumers’ Education iv) Right to a Healthy
Environment. Consequently throughout the globe, in the present scenario the
basic consumer rights18 can be summarized as follows:
1.

The right to satisfaction of basic needs:To have access to basic, essential
goods and services; adequate food, clothing, shelter, health care,
education, public utilities, water and sanitation;

2.

The right to safety:To be protected against products, production processes
and services, which are hazardous to health or life;

3.

The right to be informed:To be given the facts needed to make an informed
choice, and to be protected against dishonest or misleading advertising
and labeling;

4.

The right to choose:To be able to select from a range of products and
services, offered at competitive prices with an assurance of satisfactory
quality;

5.

The right to be heard:To have consumer interests represented in the making
and execution of government policy, and in the development of products
and services;

6.

The right to redress:To receive a fair settlement of just claims, including
compensation for misrepresentation, shoddy goods or unsatisfactory
services;

7.

The right to consumer education:To acquire knowledge and skills needed
to make informed, confident choices about goods and services, while
being aware of basic consumer rights and responsibilities and how to act
on them;

16 “Let the Seller Beware” means the need for disclosure on the seller’s part. See Ashington
Piggeries Ltd v. Christopher Hill Ltd, [1972] A.C. 441.
17 Consumers International (CI) is the world federation of consumer groups that, working
together with its members, serves as the only independent and authoritative global voice
for consumers with over 220 member organizations in 115 countries.
18 Consumers International, Consumer Rights, available at http://www.consumersinternational.
org/who-we-are/consumer-rights(Last accessed on July 28, 2012).
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8.

The right to a healthy environment:To live and work in an environment that
is non-threatening to the well being of present and future generations.

These rights have been recognized by the United Nation as well in their “UN
Guidelines for Consumer Protection.19” Hence where some vital consumers
rights have been recognized at global level than under the concept of “ubi
jus ibiremedium,20” it is definitely required to provide legal protection to
the consumers’ rights in the commercial market against the exploitation of
commercial organizations in the form of unfair trade practices.
Under the perspective of regulatory mechanism, consumer protection consists
of laws and organizations designed to ensure the rights of consumers as well as
fair trade competition and the free flow of truthful information in the marketplace.
The laws are designed to prevent businesses that engage in fraud or specified
unfair practices from gaining an advantage over competitors and may provide
additional protection for the weak and those unable to take care of themselves.
Consumer protection laws are a form of government regulations which aim to
protect the rights of consumers. For example, a government may require businesses
to disclose detailed information about products—particularly in areas where
safety or public health is an issue, such as food. Consumer protection is linked
to the idea of "consumer rights" (stated above), and to the formation of consumer
organizations, which help consumers make better choices in the marketplace
and get help with consumer complaints.21 Hence consumer protection implies an
adequate device to encounter market challenges of unfair trade practice in the
perspective of protection consumer’s rights and interest in market traffic.

III. Need and Significance of Consumer Protection
Consumer Protection means protection of consumers from diverse unfair
trade practices, so as to avoid exploitation and check over various business
19 Consumers International, Guidelines on Consumer Protection, available at http://www.
consumersinternational.org/who-we-are/un-guidelines-on-consumer-protection (Last
Accessed on July 28, 2012).
20 Ubi Jus IbiRemedium is a Latin legal maxim which means "where there is a right there is
a remedy". The basic principle contemplated in the maxim is that, when a person's right
is violated the victim will have an equitable remedy under law. The maxim also states
that the person whose right is being infringed has a right to enforce the infringed right
through any action before a court. All law courts are also guided with the same principle
of Ubi Jus IbiRemedium.
21 West Encyclopedia of American Law; “Consumer Protection”; Answers.com.Available on
http://www.answers.com/topic/consumer-protection. (Retrieved on July 26, 2012).

59

Rajiv Khare and Gargi Rajvanshi

malpractices that may be detrimental to their rights and interest in the competitive
markets. Needless to mention that commercial organizations are well organized,
better informed and they have a better dominating position over consumers while
conducting the commercial transactions. This advantageous position leads them
to exploit the consumers easily. In Consumer Protection Division v. Luskin's, Inc.22,
Court of Special Appeal of Maryland viewed that the “worst affected victims of
these commercial organizations need to be protected and hence the consumers
need to be protected through adequate consumer protection mechanism to
uphold their rights in commercial transactions and save them from commercial
exploitation at the end of business organizations .” With a view of maximizing
the profits and revenues of business, many businessmen exploit consumers by
supplying inferior quality goods at higher prices. For earning undue profits, they
adopt unfair trade practices such as adulteration, hoarding, black-marketing,
and so on. This practice not only deprives consumers from getting value for
their money, but also puts them under the risk of economic exploitation by the
big business houses that use their power for private gains and to the detriment
of consumers. Hence where corporations may rob the rights and interest of the
citizens either intentionally or because of their oversight in adding revenues to
their accomplishment and thus can affect the healthy proceeds of countries’
economy, in such cases ‘Consumer protection’ is vital not only to protect buyers
from the seller but also to ensure equitable global standards and protracted
growth to Indian economy.
The above discussion implies that in the era of globalization, liberalization
and industrialization where the business houses want to earn more and more
profit even by deceiving the consumers, the consumers need to be protected
from such unfair trade practices.23 Therefore, in the modern era on one hand
the consumers are considered to be the king of the market and on other hand
this concept of consumer trust24 is not beyond a shadow of doubt because in
reality the consumer are still the most deprived part of the market and are in a
disadvantageous position due to non-fortification of their rights. Consequently,
consumer protection is necessary for a variety of reasons including:
22 February 26, 1998 352, Sept. Term, 1997.
23 Unfair Trade Practice may include adulteration, sale of spurious products, use of false
weights and measures, sale of duplicates, tie-in-sales, offering of gifts having no additional
value or coupons, sale of sub-standard goods and misleading advertising.
24 See Delhi Development Authority v. Jaagdish Chandra Luthra, (Appeal No.-335 of 2009,
Decided on 05.07.2012)
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i.

Ensuring social and ethical responsibility by commercial organizations,

ii.

Increasing awareness,

iii. Ensuring consumer satisfaction,
iv.

Ensuring Social Justice,

v.

Upholding principle of trusteeship,

vi.

Support Survival and Growth of Business.

Thus “Consumer Protection Mechanism” is crucial not only to fight the
battle for providing adequate protection to consumers’ rights in the emergent
global market but also to ensure social, ethical and professional responsibility
of business organizations under the perspective of healthy business growth and
success.

IV. E-Commerce and Consumer Protection: A
Tight Spot
Information and communication technology has fundamentally changed
the way that the businesses are knobbed by society25 including business houses
and consumers in specific. Technology has innovated business transactions as
well, with the appearance of e-commerce transactions. In the present scenario,
computer use and e-commerce by the use of the Internet, has given new
heights to business transactions at a global platform26. The impact of the new
technological advancements and the massive convergence of e-commerce
transactions, have caught the attention of individual consumers, business
enterprises, governments and international organizations not as only facilitating
the growth of business endeavor but also posing a variety of challenges and
confronts to various segments of social and individual interests like data
protection, consumer protection, privacy violations etc.27 Hence the challenges
25 Ramakrishnan Et Al., E-commerce in India-Growth and Prospects, 2(3) Asia Pacific Journal
of Research in Business Management 101-114 (2011).
26 Eisingerich, Andreas B.; Kretschmer, Tobias, In E-Commerce, More is More, 86 Harvard
Business Review 20–21 (March, 2008):.Available on http://hbr.org/2008/03/in-ecommerce-more-is-more/ar/1 (Last Accessed on July 28 2012).
27 Elizabeth Goldsmith and Sue L.T. McGregor (2000); E-commerce: consumer protection
issues and implications for research and education; J Consumer Studies & Home
Economics; Vol.24, No.2, June 2000, pp.124–127.
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posed by e-commerce, called attention to the need of developing a regulatory
framework to counter the e-commerce challenges for the adequate protection of
consumer rights. It also led to the demand to facilitate the growth of e-commerce
with a protective and corresponding system for accomplishing e-commerce
transactions on one hand and to fulfill the demands of consumer protection on
other hand under the novel phenomenon of e-commerce.28

V. Threats to Consumer Protection in E-Commerce
Undoubtedly the e-commerce has brought recompense and ease to the
consumers in the market of purchasing and selling goods and services but
at the same time it has posed a threat to consumer with the probability of
gross violations of his basic rights and interest at e-commerce portal. The
main opportunities and benefits provided by e-commerce to business houses
and consumers include a) global access and greater choice b) enhanced
competitiveness and quality of service, c) mass customization and personalized
products and services, d) elimination of intermediaries and product availability, e)
greater efficiency and lower costs, f) new business opportunities and new products
and services, etc. However, it has raised a variety of consumers’ concerns in
relation to the violation of their vital rights recognized at global platform.29
Under the perspective of consumer protection in e-commerce transactions, the
primary consumer concerns include:30
1)

Consumer’s exposure to unfair marketing practices:
a) Insufficient information disclosure, for example, refund policies,
cancellation terms, warranty information
b) Contract terms, for example, their enforceability
c) Merchandise and delivery practices, for example, failure to perform
and lateness

28 Ali.Z. Marossi, Globalization of Law and Electronic Commerce, 'Toward a Consistent
International Regulatory Framework' (Delta Fredericton New Brunswick, Canada The
Eighth International Conference on Electronic Commerce, August 14-16, 2006).
29 A Report on Approaches to Consumer Protection within the APEC Region, Report of the
Electronic Consumer and Steering Group, October 2002. See http://www.nacpec.org/
docs/Approaches_to_consumer_protection.pdf (Last Accessed on July 28, 2012)
30 A Final Report on “Canadian Consumer Battery Baseline Study,” Environment Canada,
RIS International Ltd., (2007).Available athttp://www.ec.gc.ca/Publications/C2F55D78072A-4ED3-ACAA-B4B4FE5B991%5CCanadianConsumerBatteryBaselineStudyFinalRep
ort.pdf (Last accessed on October 18, 2012).
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d) Payment, for example, recovering fraudulent charges if credit card
information falls into criminal hands
e) Transaction confirmation and cancellation policies, for example,
consumer’s lack of knowledge on cancellation rights for online
transactions, including for mistakenly made purchases
f) Fraud and deception, for example, lack means to authenticate
merchandise purchased online.
2)

Unsafe product.

3)

Confidentiality of any information which consumers provide.

4)

Identity of seller.

5)

Effective grievance system and legal remedies, if anything goes wrong.

6)

Protection from the ill effects of high competitive markets which may include
selling of same product at different prices.

7)

Goods delivered should correspond to the description, quality and quantity
for which consumer has effected paid for.

8)

Delivery of goods at the correct place and the correct time.

9)

Insecure payment methods.

10) Loss of personal privacy (Violation of data privacy).
11) Risk and misuse of personal information.
12) Other concerns include computer fraud, hacking, virus, interception
and alteration of financial data, and misuse of personal information.
The above discussion shows that e-commerce is intimidating the risk of
the violation of consumers’ basic rights in the conduct of e-commerce
transactions.31 As we have discussed earlier that to accommodate the need
of providing, promoting and protecting consumers right in the competitive
markets, there is a need of legal regulatory mechanism, so is the case
with the upholding consumers’ right in the era of e-commerce as well.

31 The Electronic Commerce and Consumer Protection Group (“E-Commerce Group”),
See http://www.ecommercegroup.org/guidelines.htm (Last Accessed on July 28, 2012)
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VI. Need of Legal Defense to Consumer Protection
in E-Commerce Transactions: A Perfunctory
Analysis
In the above discussion where we have discussed that no doubt on one end
e-commerce is serving enormous benefits to the consumer in the conduct of
their business transactions but on the other end, e-commerce is detrimental
to the consumer protection as well. This unfavorable reaction of e-commerce
to consumer protection may affect the consumer’s interest and willingness to
conduct e-commerce transactions and thus may be injurious to the growth of
e-commerce. Therefore a distinct and adequate set of rules and regulations
are required to counter the challenges of consumer protection in e-commerce
transactions which will not only argue against the hitch of consumer protection
in e-commerce but will also enhance consumer’s confidence in e-commerce
transactions. The adequate and efficient regulatory mechanisms and legal
concepts to attend to the need of consumer protection in e-commerce will give
protection to globally recognized consumer protection mandates in electronically
equipped commercial transaction.32
Various researchers have emphasized on the need of balancing the pros and
cons of every system to the larger benefits of the society, as Furmstone33 has
exemplify that “the aim of contract law should be protection of the contractual
relationship and the balancing of the involved interests which is attainable
through the articulation of legal standards .” Applying the same balancing
theory34 in solving the fissure of consumer protection in e-commerce transactions,
it is argued that the role of consumer protection law should be "to regulate
market practices and social practices for controlling distressing consequences
of probable violation of consumer protection with a view of ensuring adequate
consumer protection along with the growth of e-commerce market".35 The
laws and other regulatory mechanisms should not only ensure the welfare of
consumers, but should also support the free will of consumers in conducting
32 Supra note 28.
33 Michael Furmstone, Law of Contract 240 (Butterworths, Lexis Nexis, UK, 2003).
34 David M. Trubek& Alvaro Santos, The New Legal And Economic Development, A Critical
Apraisal 5 (Cambridge University Press, 2006).
35 Ian Ramsay, Consumer Law And Policy: Text And Materials On Regulating Consumer
Markets (Hart Publishing, 2007).
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e-commerce without any intimidation of loss of basic consumer’s rights in the
e-commerce transactions.36 Sahoo and Chaterjee37, (2009) were of the view that
where in online business transactions (e-commerce) unfair and deceptive seller's
market strategy and practice may not only infringe basic consumer protection
standards but also is likely to diminish the growth of e-commerce market. In
the light of this, it may further be argued that the legal arrangement of the
electronic marketplace under the perspective of consumer protection and growth
of e-commerce will support the reconsideration of consumer protection rules
and mandates to be applicable in cyberspace at the more efficient, convincing
and rewarding approach to consumer protection in e-commerce.38

VII. Consumer Protection in E-Commerce Transactions:
The International Perspective
Internationally, most of the nations including USA39, EU40 and Canada41have
strong consumer protection regulation in the sphere of e-commerce transactions
specifically under some unique identified principles.42 In the regulation of consumer
protection in e-commerce transactions, most of the states (like Thailand,43 Sri Lanka,44
Korea,45Mongolia,46 Philippines,47Mauritius,48 China,49 Taiwan,50 Malaysia51)
36 Johnson D And Post D, Law and Borders, The Rise of Laws in Cyberspace',48 Stanford
Law Review 1367-402 (1996).
37 Sahoo And Chatterjee, Consumer Protection, Problems & Prospects 22 (KIIT University,
KIIT Law School, August 14, 2009).
38 Supra note 35.
39 US Uniform Electronic Transaction Act (UETA), 2000
40 EU's Electronic Commerce Directive, 2002.See http://www.legislation.gov.uk/
uksi/2002/2013/contents/made (Last Accessed on July 29th 2012)
41 Canadian “The Uniform Electronic Commerce Act, 1999.”
42 Eight Internationally recognized Consumer Protection Principles.
43 See Consumer Protection Act, 1979 of Thailand that was amended in 1998.
44 See Consumer Protection Act, 1979 of Sri Lanka.
45 Consumer Protection Act, 1980 of Korea that was amended in 1996.
46 Consumer Protection Law, 1991 of Mongolia.
47 Consumer Act, 1991 of Philippines.
48 Consumer Protection Law, 1991 of Mauritius.
49 Law on the Protection of Consumer Rights and Interests, 1993 of China.
50 Consumer Protection Act, 1994 of Taiwan.
51 Consumer Protection Act, 1999 of Malaysia.
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are following the approach that ‘Consumers’ should not be afforded any
less protection in ‘electronic commerce’ than in other forms of commerce.
Consumer protection provisions should be designed to achieve the same results
whatever be the medium of commerce. At global platform, countries are acting
in accordance with “Eight internationally recognized consumer protection
principles52” for ensuring consumer protection at e-commerce portal. These
principles53 include:
Principle 1: Information Provision: Consumers should be provided with clear
and sufficient information to make an informed choice about whether and how to
make a purchase.
Principle 2: Contract Formation: ‘Vendors’ should take reasonable steps
to ensure that the consumer's agreement to contract is fully informed and
intentional.
Principle 3: Privacy: Vendors and ‘intermediaries’ should respect the
privacy principles set out in the Personal Information Protection and Electronic
Documents International's Model Code for the Protection of Personal Information
(These principles are: 1) Accountability, 2) Identifying Purposes Consent, 3)
Limiting Collection, 4) Limiting Use, 5) Disclosure and Retention, 6) Accuracy, 7)
Safeguards, 8) Openness, 9) Individual Access, 10) Challenging Compliance)
Principle 4: Security of Payment and Personal Information: Vendors and
intermediaries should take reasonable steps to ensure that ‘transactions’ in
which they are involved are secure. Consumers should act prudently when
undertaking transactions.
Principle 5: Redress: Consumers should have access to fair, timely, effective
and affordable means for resolving problems with any transaction.
Principle 6: Liability: Consumers should be protected from unreasonable
liability for payments in transactions.

52 OECD Guidelines for Consumer Protection in Context of E-Commerce. Available athttp://
www.accc.gov.au/content/item.phtml?itemId=255556&nodeId=ee905a658e5458e77
a3c4182605e98d2&fn=Asia.pdf (Last Accessed on July 28, 2012).
53 Working group on Electronic Commerce and Consumers, Principles of Consumer
Protection, for Electronic Commerce,Available athttp://www.cba.ca/contents/files/misc/
vol_20090000_consumerprotectionelectroniccommerce_en.pdf (Last Accessed on July
28, 2012).
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Principle 7: Unsolicited Commercial E-mail: Vendors should not transmit
commercial e-mail without the consent of consumers, or unless a vendor has
an existing relationship with a consumer.
Principle 8: Consumer Awareness: Government, business and consumer
groups should promote consumer awareness about the safe use of electronic
commerce.
These principles basically aim to provide, promote and protect Information
Privacy54, fully informed ‘Contract Formation’ to the consumers with reasonable
terms of his interest55, privacy protection,56 57 Payment Security and security of
personal information58, Redressal Mechanism59, Liability Clauses60, Denial
of unsolicited E-mails to the consumer without his consent61and Consumer
Awareness62 to consumers in the epoch of the protection of their basic rights in
e-commerce transactions.

VIII. Consumer Protection and E-commerce:
Indian Legal Perspective
In the legal arena though consumer protection and e-commerce are attended
through different pieces of Indian legislations, but in the region of market,
54 Principle 1: Information Provision: Consumers should be provided with clear and sufficient
information to make an informed choice about whether and how to make a purchase.
55 Principle 2: Contract Formation: "Vendors" should take reasonable steps to ensure that
the consumer's agreement to contract is fully informed and intentional
56 Principle 3: Privacy: Vendors and "intermediaries" should respect the privacy principles
set out in the Personal Information Protection and Electronic Documents International's
Model Code for the Protection of Personal Information
57 These principles are: 1) accountability 2) purposes consent 3) limiting collection 4) limiting
use 5) disclosure and retention 6) accuracy 7) safeguards 8) openness 9) individual
accessand 10) challenging compliance.
58 Principle 4: Security of Payment and Personal Information: Vendors and intermediaries
should take reasonable steps to ensure that "transactions" in which they are involved are
secure. Consumers should act prudently when undertaking transactions
59 Principle 5: Redress: Consumers should have access to fair, timely, effective and affordable
means for resolving problems with any transaction.
60 Principle 6: Liability: Consumers should be protected from unreasonable liability for
payments in transactions.
61 Principle 7: Unsolicited Commercial E-mail: Vendors should not transmit commercial
E-mail without the consent of consumers, or unless a vendor has an existing relationship
with a consumer.
62 Principle 8: Consumer Awareness: Government, business and consumer groups should
promote consumer awareness about the safe use of electronic commerce.
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business and trade, e-commerce and consumer protection are considered as two
sides of same coin. In Indian legal standpoint, on one hand we have ‘Consumer
Protection Act, 1986’, ensuring the protection of basic consumer rights and
providing the mechanism to enforce consumer rights and claim remedy under
the specific and dedicated forum system and on other hand we have Information
Technology Act, 200063 64 and some provisions in other legislations like The
Constitution of India, 195065 under Article 38, Indian Contract Act 187266,
Indian Penal Code,186067, Indian Copyright Act, 195768, Sales of Goods Act,
63 In 2008, the Information Technology Act was amended to include an extremely salutary
relief to people when a breach of privacy is occasioned by the leakage of data from
computerized databases maintained by corporate. Thus, the newly inserted Section
43A states that if a “body corporate” is possessing, dealing, or handling any “sensitive
personal data or information” in a computer resource which it owns, controls, or operates,
and is negligent in implementing and maintaining “reasonable security practices and
procedures” and thereby causes wrongful loss or wrongful gain to any person, this body
corporate will become liable to pay damages as compensation to the affected person.
64 See Section 72A of Information Technology (Amendment) Act, 2008 which declares that if
“any person including an intermediary” secures access to any personal information about
another person while providing services under the terms of lawful contract, and if he, with
the intent to cause or knowing that he is likely to cause wrongful loss or wrongful gain,
discloses such information without the consent of the person concerned, or in breach of
a lawful contract, he is liable to be punished with imprisonment for a term which may
extend to three years, or with a fine which may extend to five lakh rupees, or with both
65 Articles 38, 39, 42, 43, 46 and 47 of Constitution of India, 1950 provides that the state
shall strive to secure a social order for the promotion of welfare of the people; it shall
direct its policies in such a way that operation of economic system does not result in
the concentration of wealth and means of production to the common detriment, it shall
make provision for securing just and humane conditions of work and for maternity relief;
it should endeavorto build an economic organization or to make suitable legislation
to ensure a decent standard of life to all the workers who constitute the bulk of the
consumers; it should promote educational and economic interests of schedule castes,
scheduled tribes and other weaker sections and it shall also raise the level of nutrition
and standard of living and to improve public health.
66 Indian Contract Act 1872, ACT No. 9, 1872 deals with the general principles of contract
formation (Section 10), rights and liabilities in contract formation and consequences of
breach of contract. (Section 73 and 74).
67 IPC, 1860 is an indirect process in which consumers may not be getting any compensation
but may instead indirect and remote benefit. Section 272 & 273 of IPC deal with the
offences affecting public health by making the respective offences of the adulteration of
food and drink intended for sale, and the sale of noxious food and drink, both punishable
with up to six months imprisonment, or fine up to one thousand rupees, or both. Section
274 to 276 accordingly, makes the offences of adulteration of drugs intended for sale,
the sale of adulterated drugs, and the sale of drug as a different drug or preparation
punishable with similar sentences.
68 See Right to Reproduction, Issues of Licenses and enforcement, Right to rental. New
Delhi Television Limited v. ICC Development (International) Delhi High Court, October
11, 2012

68

E-Commerce and Consumer Protection: A Critical Analysis of Legal Regulations

196369, Indian Telegraph Act, 188570 among others to encounter the challenges
faced by the consumers in the conduct of e-commerce transactions.

A. Consumer Protection Act, 1986: The Basic Law and
E-Commerce
Although Consumer Protection Act, 1986 is enacted by the Indian Parliament
with a purpose to “provide for better protection of the interests of consumers
and for that purpose to make provision for the establishment of consumer
councils and other authorities for the settlement of consumers’ disputes and
for matters connected therewith71” yet it is not free from criticism from the
point of view of providing adequate consumer protection to individual in
commercial transactions. To promote and protect consumers’ right in the
Indian scenario at par with international level, the Consumer Protection Act,
198672 (hereinafter referred as CP Act, 1986) provided for the promotion
and protection of few specific rights73 including 1) Right to Safety74 2) Right
to Information75 3) Right to Choose76 4) Right to be Heard77 5) Right to
Seek Redressal78 and 6) Right to Consumer Education.79 The Act came into
69 See Sec 12, 13, 14, 15, 16, 59 (Conditions and Warranty) and another provisions calling
the seller for legal penalty for defects and deficiency of goods and services provided to
the seller. City and Industrial Development Corporation of Maharashtra Ltd. v. Nagpur
Steel and Alloys, (P) Ltd. AIR 1992 Bombay 55
70 Sec 7B (1) of Indian Telegraph Act, 1885. SeeMahanagar Telephone Nigam Ltd. v Om
Prakash Chawala, 2003 (66) DRJ 141.
71 Available at http://india.gov.in/sectors/consumer_affairs/index.php?id=9 (Last Accessed
on July 28,2012)
72 An Act to provide for better protection of the interests of consumers and for that purpose
to make provision for the establishment of consumer councils and other authorities for
the settlement of consumers' disputes and for matters connected therewith
73 Sec 6 of India Consumer Protection Act, 1986.Available at http://www.ncdrc.nic.in/1_1.
html (Last Accessed on July 28, 2012).
74 To be protected against the sale of goods and services which are spurious/hazardous
for the life.
75 To know the quality, quantity, weight and the price of goods/services being paid for, so
that one is not cheated by unfair trade practices.
76 To be assured, wherever possible, access to a variety of goods and services at competitive
prices
77 To be heard and to be assured that the interest would receive due consideration at
appropriate fora.
78 To seek legal redressal against unfair or restrictive trade practices or exploitation.
79 To have access to consumer education
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force with one of its major objective80 that is, to provide for better protection
of the interests of consumers and for that purpose to makeprovisions
for the establishment of consumer councils and other authorities for the
settlement ofconsumers’ disputes and upheld consumers’ rights as against
the probable exploitation in the competitive markets. Where on one hand,
the advent of information technology era has opened the door of effortless
and swift commercial transactions on electronic portal; on other hand it
has posed various challenges81 to the protection of various consumers’
rights like misleading description of goods and services in a distanced
contract, privacy and security of consumers’ information, copyright and
trademark issues, issues of standard form of contract, jurisdictional issue
in disputes arising out of e-commerce transactions and so on. Hence it
becomes imperative here to examine the adequacy of Indian CP Act, 1986
to encounter the challenges of consumer protection in the conduct of
e-commerce transactions. On the issue of providing adequate protection to
the consumers’ rights in e-commerce transactions the Consumer Protection
Act, 1986 in general may be critically analyzed on the following grounds:
1.

Firstly ‘Indian Consumer Protection Law’ fails to address a) the right to
satisfaction of basic needs and b) right to healthy environment which are
being recognized at International level adequately and effectively.

2.

Secondly, it is discovered that the object of Indian Consumer Protection
Act is to promote and protect the consumers’ rights and not to provide the
basic consumers rights to consumers as are being argued at International
standards.82 This implies that other contemporary laws may provide basic
consumer rights to the consumers but consumer protection will only serve the
mechanism to promote and protect the consumers’ right at its jurisdiction.

3.

Thirdly, that the Act does not create rights and liabilities but it provides
for the procedural mechanism through which the consumer rights can be
enforced. The Act does not provide for do’s and don’ts of the business
organizations while securing the basic consumer rights of the individual

80 Consumer Protection Act, 1986 and Rules, 1987, available at http://chdfood.gov.in/
Word%20Documents/18C.P.Act.pdf (last accessed on October 24,2012)
81 M. Ali Nasir; Legal Issues Involved In E-Commerce (Magzine Ubiquity, ACM Digital
Library, New York, NY, USA, 2004).
82 See Consumer Protection Act, 1986, Consumer Affairs, Food and Public Distribution
Sector, Government of India. Available athttp://india.gov.in/sectors/consumer_affairs/
index.php?id=9 (Last Accessed on July 28 2012)
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but it does endow with the provisions of a) Consumer Protection Councils,
(Center, State and District) b) Consumer Dispute Redressal Agencies
(National, State and District), c) Jurisdictional issues (Subjective, Territorial,
Pecuniary & Appellate) and other allied procedural issues.83 Hence it implies
that consumers’ right is to be created, provided and recognized under the
specific and focused legislation, and the C.P. Act, 1986 will only provide
the mechanism to enforce that well created and recognized right in case
of its violation at the end of business organizations.
4.

Fourthly, that though the law provides for consumer court system for the
enhanced promotion and protection of consumers’ right, the enforcement
mechanism provided by Consumer Protection Act, 1986 suffers from the
following drawbacks84 that: a) Seldom do companies pay heed to the
consumer court and their reports, orders and summons are very commonly
ignored. As a result, most consumer cases drag on unnecessarily without any
outcome.85 b) Often the companies do not adhere to the verdict, and as a
result once the verdict is pronounced the proceedings to execute the verdict
take even more time than that of disposing the complaint. c) Consumer courts
are not known to be devoid of corruption, like other courts in the country.86

5.

Last but not the least, the Consumer Protection Act, 1986 does not include
provisions specific to the consumer protection challenges transpired in
e-commerce transactions. Rather, it provides consumer protection provisions
in its wide-ranging and all-purpose application.

B. Information Technology Act, 2000 and Consumer
Protection: A Terse Analysis:
In the previous discussions, we have perceived that in an e-commerce
transaction, there are certain issues that raise consumers’ concern with
regard to consumer protection in the conduct of commercial transactions
83 See, Consumer Protection Act, 1986, available athttp://www.ncdrc.nic.in/1_1.html(Last
accessed on July 28, 2012).
84 A brief note on “Consumer Protection Law in India”, published online on “consumerdaddy.
com”. Available athttp://www.consumerdaddy.com/a-14-consumer-protection-law-inindia.htm (Last accessed on July 28,t 2012).
85 See Ramesh Chandra v. Commercial Tax Officer [1993] 3 CPR 182 (Ori.).
86 The Supreme Court stayed a Odisha government notification removing A K Samantray, a
former judge of Orissa high court, from the post of president, State Consumer Disputes
Redressal Commission on the grounds of allegations of corruption or misconduct. See
http://articles.timesofindia.indiatimes.com/2012-05-25/india/31851909_1_ consumerforum-removal-odisha.
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through electronic mechanism. These consumer protection issues in
e-commerce and the position of their respective legal provisions may be
summarized as follows:
1)

The Information Technology Act, 2000 (hereinafter referred as IT Act,
2000) has been enacted with an objective of facilitating the conduct of
e-commerce transactions and to address and encounter all the challenges
that may hamper the conduct of e-commerce transactions but the provisions
of IT Act, 2000 are not primarily providing to address the issues of consumer
protection in e-commerce transactions, yet it has got a few provisions
which reflects the consumer centric approach to protect consumers’ right
in e-commerce.

2)

Needless to mention that Consumers’ exposure to unfair marketing
practices, which usually includes unfair practices like: a) Insufficient
information disclosure, for example, refund policies, cancellation terms,
warranty information, b) Contract terms, for example, their enforceability,
c) Merchandise and delivery practices, for example, failure to perform and
lateness, d) unauthorized and unjustified Payment, for example, recovering
fraudulent charges if credit card information falls into criminal hands, e)
Transaction confirmation and cancellation policies, for example, consumer’s
lack of knowledge on cancellation rights for online transactions, including
for mistakenly made purchases, f) Fraud and deception, for example, lack
of means to authenticate merchandise purchased online are not specifically
addressed under the Information Technology Act, 2000 (Amended till
2008) but some provisions may indirectly address and encounter these
issues like section 6A87 of the Act binds the service providers to efficiently
deliver the services andsection 888 of the Act provides for the publication
of laws and provisions related to the regulation of IT transactions in the
official gazette so as to bring it to the public notice. However, nowhere
in the Act, are business organizations put under the legal obligation of
intimating transaction confirmation and cancellation policies. Moreover,
Section 10A89 of the Act only confirms the validity of contracts being
entered though electronic medium, but does not provide for the contents
of contractual terms that need to be included and followed for ensuring
consumer protection in e-commerce transactions. In addition, Chapter V

87 Sec 6A: Delivery of Services by Service Provider (Inserted vide ITAA-2008).
88 Sec 8: Publication of rules, regulation, etc, in Electronic Gazette.
89 Sec 10A: Validity of contracts formed through electronic means (Inserted by ITAA 2008).
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(section 14 to 1690) of IT (Amendment) Act, 2008 talks about the secured
transactions by elaborating that electronic transactions will be considered
as secured transactions or payment mechanism, but it does not talk about
the remedy in case a person suffered the consequences of unsecured
transactions and payment mechanism.
3)

Unsafe product: IT Act 2000 does not provide any provision for imposing
any obligation on e-commerce companies to ensure safety of the product
sold by them in e-commerce market.

4)

Confidentiality of any information which consumers provide in e-commerce
transactions: Through Section 7291 and 72 A92 of IT Act, 2000 deals with
the penalty in case of breach of confidentiality and privacy but this has
limited application because for the application of this section wrongful loss
or wrongful gain should be proved. In Fateh Chand v. Balkishan Das93the
Supreme Court decided that the quantum of damages for breach of contract
in cases where neither the parties nor the statute have not quantified the
loss, the breach of contract may result in injustice to the actual victim of the
breach of contract. In IT Act, 2000 as well, section 72-A has not decided
the limit of penalty to be imposed to the nonpayer.

5)

Identity of seller: Though IT Act, 2000 does not impose any obligation on
the seller to disclose his identity to the consumer, he can be booked under
section 66D94 for the punishment of imprisonment of either description
for a term which may extend to three years and shall also be liable to fine
which may extend to one lakh rupees, if the seller cheats on the buyer by
wrongly personating to other person and organization.

6)

Effective grievance system and legal remedies, if anything goes wrong:
Though IT Act has provided for Cyber Appellate Tribunal (Section 48) for
addressing the matters of the contravention of the provisions of IT Act 2000,
matters of consumer protection are specifically to be enforced under the

90 Sec 14: Secure Electronic Records, Section 15: Secure Electronic Signature, Section 16:
Security Procedures and Practices.
91 Sec 72: Breach of confidentiality and privacy.
92 Sec 72 A: Punishment for Disclosure of information in breach of lawful contract
(Inserted vide ITAA-2008).
93 AIR 1963 SC 140.
94 Sec 66D: Punishment for cheating by personating by using computer resource
(Inserted Vide ITAA 2008).
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consumer redressal forum created under Consumer Protection Act. So it
creates confusion as to where one should plea the matter of the violation
of consumer protection in e-commerce transactions.
7)

Protection from the ill effects of high competitive markets which may
include selling of same product at different prices: IT Act, 2000 contains
no regulation: for restricting e-commerce companies from selling the same
product at different prices. Thus e-commerce companies need not follow
uniform prices for the same product they are selling to the consumer. This
may grossly violate consumer protection in e-commerce.

8)

Goods delivered should correspond to the description, quality and quantity
for which consumer has paid for: IT Act, 2000 does not contain any
provision calling for the corresponding description, quality and quantity of
goods and services purchased in e-commerce transactions, and it can be
ensured only through the contractual terms of e-commerce companies, if
any how they provide this remedy. Hence if remedy is provided, it can be
claimed under breach of contract and not under IT Act, 2000.

9)

Delivery of goods at the correct place and the correct time: This provision
is also absent in IT Act, 2000 and can be governed only under contractual
remedies which are often in the type of “standard form of contract”, which
may be detrimental to consumer protection.

10) Insecure payment methods: IT Act, 2000 does not talk about the damages
by way of compensation, where damages being suffered by the insecure
payment methods.
11) Risk of misuse of personal information and Loss of personal privacy
(Violation of data privacy): There are no specific provisions in IT Act, 2000
which provide solutions to encounter the issues of loss of personal privacy
of the information reveled by the consumers in e-commerce transactions,
though IT Act, 2000 read with Data Protection Rules, 2011 provides some
guidelines to be followed by body corporate in maintaining and upholding
the privacy of sensitive personal information of consumers but it does not
provide for any penalty in case of non compliance with these guidelines.
12) Other concerns include computer fraud, hacking, virus, interception and
alteration of financial data, and misuse of personal information: In this
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respect section 4395 of the act provides that where any person without the
due permission downloads, copies or extracts any data, computer data base
or information from such computer, computer system or computer network
including information or data held or stored in any removable storage
medium may be held liable for the compensation by way of damages to
the affected person. In this provision, no specific minimum and maximum
limit of compensation is being provided and the amount of compensation
will depend upon judicial interpretation. Section 43-A96 which provides
for the responsibility of body corporate to provide compensation to the
personal affected by the loss of personal and sensitive data is also limited
to the proof of wrongful loss and wrongful gain to the affected person.
‘Hacking’ as per se is not described and dealt in IT Act, 2000 but section
6697 is incorporated to deal with the offences of like nature where a penalty
of “three years” or fine up to five lakh rupees or both can be imposed if any
person dishonestly, or fraudulently, does any act referred to in section 43.
However, this remedy can be availed only where it is proved that damage
is being done either dishonestly or fraudulently, and if damage is caused
by the automatic aided system, there will be no remedy. Section 66C98 of
IT Act deals with the offence of “Identity Theft.”
Thus from the above discussion we can assume that though there are some
provisions that in a round about way address the issues of consumer protection
in e-commerce transactions under Consumer Protection Act and Information
Technology Act, 2000 (Amended up to 2008), but the specific consumer
protection issues in e-commerce are not exclusively and distinctively attended
and addressed to either in Consumer Protection Act, 1986 or in Information
Technology Act, 2008 or in other statutory provisions.

IX. Conclusion and Suggestions
The critical analysis of Indian legal position paints an unambiguous picture
as we find that on one hand section 4 of Consumer Protection Act, 1986
(Consumer Protection Councils) section 66A of IT (Amendment) Act, 2008
95 Sec 43: Penalty and Compensation for damage to computer, computer system, etc.
(Amended vide ITAA-2008).
96 Sec 43A: Compensation for failure to protect data.
97 Sec 66: Computer Related Offences (Substituted vide Information Technology Act, 2008)
98 Sec 66C Punishment for identity theft (Inserted Vide ITA 2008).
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(Hacking), Section 72A of (Privacy and Confidentiality of Information) address
& tackle the issues of consumer protection in e-commerce transactions, but on
other hand these provisions are slightly scattered and nonfigurative.
The legal provisions on
consumer protection in
e-commerce transactions are
neither focused nor do they
specifically target efficient
consumer protection in
e-commerce transactions. For these reasons, Indian consumers do not enjoy
adequate legal protection to their consumer rights while dealing in e-commerce
transactions. If these issues are not adequately addressed, it may affect
consumer’s interest in e-commerce transactions and may negatively affect the
growth of e-commerce transactions.

A. A Way Forward: Suggestions
In view of above findings, the following suggestions are made which may
ensure adequate and efficient legal mechanism to consumer protection in
e-commerce at both national and international norms:
1)

In view of the internationally recognized consumer protection principles,
there is a need to introduce innovative consumer protection regulations
and rules which will provide adequate protection to the consumers
in e-commerce transactions as well as on the promote e-commerce
transactions in our country.

2)

That mere articulation of consumer rights in the statutes is not sufficient;
there is an urgent need to engage in spreading awareness amongst
consumers and their rigorous implementation at every forum so as to make
them meaningful.

3)

In e-commerce transactions, it is suggested that a right to the period of
reflection ("warming up") before agreeing to a contract (consumers would
have to be informed 'a priori' of the contractual terms and conditions
proposed by the supplier, who would have to maintain these terms for a
period); must be recognized which will allow consumers to compare various
offers and examine the contract adequately before giving their consent;
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4)

A right of withdrawal, that is, the right during a "cooling-off" period to
withdraw from the contact without penalty and without giving any reason
which may exist only if the contract was signed before the consumer had
received its full terms and conditions, or the consumer was put under unfair
pressure during the reflection period may be recognized.99

5)

In e-commerce transactions, the supplier too should have a “suppliers’ right
to be compensated” if the consumer decided to withdraw once performance
of the service had already begun.

6)

There should be a prohibition on so-called "inertia selling" i.e. a
prohibition on providing distance services which have not been requested
in e-commerce transactions.

7)

In e-commerce transactions there should be limitations on, and conditions
for, the use by the supplier of certain means of distance communications
such as limitations on so-called "cold calling", where a consumer is
contacted without his prior consent.

8)

The complaints and redressal procedures and mechanism” for the settlement
of disputes between a consumer and a supplier in e-commerce transactio`ns
may be suitably amended/modified so as to make it more consumer friendly.
Last but not the least, a fair, strong, competitive, growing and
developed market can be achieved by providing utmost security
to consumers against the unfair trade practices and by providing
consumers’ strength and spirit to the growth of e-commerce market.
It is rightly said that Adequate Legal Devices to consumer protection
will develop a new generation of consumer rights and consumer
supported developed market for businesses.100 Hence the adoption
of the above mentioned consumer protection principles in legal
regulatory mechanism for the fortification of consumer rights in
e-commerce transactions will not only ensure the protection of basic
consumer rights in e-commerce transactions but will also heighten

99 See, Ashar Allan, Consumer Protection in E-Commerce Report on Oecd Guidelines
for Consumer Protection in the Context of Electronic Commerce (2000) Published in
Asia-Pacific Economic Cooperation Electronic Commerce Steering Group Workshop on
Consumer Protection. Available at http://www.accc.gov.au/content/item.phtml?itemId=2
55556&nodeId=ee905a658e5458e77a3c4182605e98d2&fn=Asia.pdf (Last Accessed
on July 28, 2012).
100 Read more at http://www.brainyquote.com/quotes/keywords/consumer.
html#YLAg1MQ65FsyEliO.99.
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the growth of e-commerce market. To be specific, it is proposed that
for consumer protection in e-commerce transactions a specific and
adequate set of well defined and well addressed legal framework
should be enacted to facilitate consumer protection in e-commerce
transactions with a degree of trust and confidence in e-commerce. This
will support the society, including consumers, to relate and correlate
with the adequate consumer protection law which will be appreciated
and understood with the perspective of consumer protection and
growth of e-commerce.
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CONSUMER INTEREST IN THE
REGULATION OF TRADEMARK
PROPRIETY
Sreenivasulu N.S*

I. Introduction
Trademarks are a very valuable form of intellectual property since they are
always associated with quality and consumer expectations1 in a product or a
service. Trademarks safeguard the interest of both consumer2 and trader by
ascertaining the origin of goods from a definite trade source and prevents the
consumer from being duped with a substandard commodity.3 Trademark, as
applied or attached to goods offered for sale in the market, should be such
that a consumer can distinguish those goods from similar goods and identify
them with a particular trader or with his successor as the owner of a particular
business. For example the trademark ‘Lakme’ distinguishes the goods of Lakme
Lever Co. from those of say, the ‘Revlon’4. Since trademark identifies the producer
who is responsible for the quality of the product, the consumer gets to know
the origin of the product or service and as well the person responsible for it.
Use of same or similar mark by different producers would cause confusion
in the minds of the consumer. Therefore, trademark law by prohibiting the use
of same trademark by different producers does serve the consumer interest.
The consumer purchase is based on the ‘mark’ and ‘brand name’ associated
with the mark and its credibility. Producer establishes credibility on the basis
of consumer satisfaction which is purely based on the quality of the product
*

Associate Professor, National University of Juridical Sciences, Kolkata, India

1

See generally: DilipUkey and S. R. Bhosale, Consumerism in India: Dilemma and
Dynamism, 29, (3&4 Indian Bar Review, 136).

2

Every year March 15th is observed as the World Consumer Rights Day

3

Sreenivasulu N.S, Intellectual Property Rights, (123, 2nd Ed, Regal Publications, New
Delhi).

4

Wadehra B.L, “Law relating to Patents Trade Marks Copyright Designs and Geographical
Indications,155, (Universal Law Publishing Co. Pvt. Ltd., Delhi).
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or service. Continuous use of a particular trademark makes it popular with or
without registration. The quality and the origin of the product get associated
with such mark which would have an impact on the consumer perception5.
From the consumer6 point of view it is always important to know the mark used
by the producer which assures certain quality and satisfaction. Longevity of
usage, quality, credibility, satisfaction and impression on the consumer plays
a significant role in case of litigation or dispute with respect to the proprietary
rights in the trademark. In this background the present paper focuses on the
consumer angle in the trademarks propriety.

II. Consumer and Consumerism
The General Assembly of the United Nations by Consumer Protection
Resolution7 adopted the guidelines to provide framework for governments,
particularly those of developing countries to use in elaborating and strengthening
consumer protection policies and legislations.8 The purpose of the guidelines is
to ensure consumer protection while obligating the producers and manufactures
to follow certain code of conduct and maintain certain ethical standards in their
business with consumers. The Singapore Treaty on law of trademarks reaffirms
the importance of trademarks, one of the major forms of intellectual property,
in promoting domestic and international trade and in enhancing enterprise
development and consumer confidence.9 The Consumer Protection Act, (CPA)
1986 is one of the most important social welfare legislations enacted by the
Indian parliament to protect the interests of consumers in the country.10 Under
the CPA there has been a national commission for consumer protection, where
every state and district in the country has got state consumer commission and
district consumer commissions respectively for the sake of ensuring the protection

5

See generally: Bharat B.Das, Consumerism and Consumer Protection, V, (Journal of
Indian Legal Thought, 128-129

6

See generally: D. N. Saraf, Law of Consumer Protection in India, 243, (2nd Edn, M M
Tripathi Pvt Ltd, Bombay.)

7

Resolution 39 of 1985.

8

Jaswal, Sandhu and AnandPawar, (Ed) Consumer Activism, Competition and Consumer
Protection 36, (Rajiv Gandhi National University of Law, Patiala, Punjab, 2012.)

9

On March 27, 146 WIPO Member States adopted by consensus the Singapore Treaty
on the Law of Trademarks, concluding four years of work on the revision of the 1994
Trademark Law Treaty (TLT)

10 Supra note 8 at 74.
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of consumer interest. The CPA defines11 the consumer to mean: any person
who hires or avails of any services for a consideration which has been paid or
promised or partly paid and partly promised or under any system of deferred
payment and includes any beneficiary of such services other than the person
who hires or avails of the services for consideration paid or promised or partly
paid and partly promised or under any system of deferred payment when such
services are availed of with the approval of the first mentioned person. However,
it does not include a person who avails of such services for any commercial
purpose. In the modern days all the goods and services are represented by
their brands which actually market the goods and services to the consumers.
Consumer is a user of goods and services12 who paying for goods and services
which he or she is entitled to expect that the goods and services are of the nature
and quality as promised by the producer or the seller13. Often the quality and
the producer are identified with a trademark on the basis of which goods and
services are being marketed by the producer and purchased by the consumer.

III. Trade and Trademark
Often a consumer identifies the suitable product through its brand identity
that is a particular trademark. A trademark could be any sign or symbol14 which
can effectively identify a product, distinguish it with other products in the market
and ensure the quality and reputation for which the product is known for. Here,
the term 'distinctive' means unique enough to help consumers recognise a
particular product in the market place. Therefore, use of suitable trademark for
marketing products and services in the market is an established practice which
not only helps the producer in marketing the product but also the consumer in
identifying the suitable product. The Trademark Act of India15 which is said to
have well read the consumerism in its language, content and intent prohibits
the use of someone else’s trademark as part of corporate names, or names of
business concerns.
11 Section: 2(1)(d)(ii) of the Consumer Protection Act, 1986 as amended in 2002
12 Dnyaneshwar P. Chouri, Professionals accountability vis’-a’-vis services: A Ruminative
Matter of Consumer Protection Act, 1986, (XXIX (2) Indian Bar Review, April’-June, 2012)
13 See: J.V. Shivakumar, Consumerism in India, II, (8 Orient Journal of Law and Social
sciences, 2008)
14 Supra note No 3 at 124
15 The new trademark Act, enacted in 1999 came into force on 15 September 2003 is said
to have read good consumerism in its language, content and intent.
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Trademark law perhaps falls under the "commerce clause" of the Constitution
and is really about protecting consumers from confusion and harm (such as
believing a product is from one reputable source, when it's really from someone
else). The present Trademarks Act16 which has been enacted by the government
of India in the aftermath of the developments at international level including
the TRIPS agreement, to rationalize and uniform the trademark protection
and enforcement system. Efforts have been made at the international level to
enhance the level of protection offered to the rights of various stake holders in
the trademark protection system including the consumers. The developments
at both international and national level have laid emphasis on streamlining
and bringing uniformity in the protection of trademarks. Perfect protection of
trademark would not only protect the interest of the entrepreneur but also that
of the consumer.
Ultimately it is the consumer who is the target and object of any trademark
in the process of marketing and selling a product or a service. Perhaps, the
consumer movement has come to stay as one of the most important social
movements of our time.17Today a product is often sold due to the presence of a
certain trademark and the reputation that it possesses. In essence, the product
guarantees certain satisfaction to the customer which either that particular
consumer or other such consumers have obtained from using a good which
had that mark and identifies for the purpose of the consumer or that the good
has come from an accustomed maker or source and is therefore of a certain
quality.18 Since a trademark identifies a product as satisfactory and stimulates the
purchases by the consuming public, it can be said that the trademark is not just
the symbol of goodwill but is sometimes a creator of goodwill. Trademarks are a
very valuable form of intellectual property since they are always associated with
quality and consumer expectations in a product or service.19 The importance of
a trademark is most clear in a supermarket (where the retailer is absent) wherein
a product is sold depending on the strength of the trademark.20
16 The Trademarks Act, 1999 which replaces the trademarks Act of 1958 is considered to
have the required competency to regulate trademarks in the new millennium
17 Supra note 8 at 100
18 Shredded Wheat Co. v. Humphrey Cornell Co., 250 Fed. 960, 963
19 Supra note 3 At 123
20 Sreenivasulu N.S and Abhay Vohra, Domain names and cybersquatting: A cause of
concern for the trademark owners, MIPR, May, 2012
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IV. Protection of Consumer Interest as an Objective
of Trademark Law
Trademark identifies the origins of the ‘goods’ or ‘services’. Use of trademark
should not indicate the false origin of goods and therefore trademarks should not
be used on false goods or services. In Laxmikant Patel v. Chetanbhai Shah,21 the
Supreme Court of India held that the law does not permit anyone to carry on his
business in such a way as would persuade the consumers in believing that the
goods or services belonging to someone else are his or are associated therewith.
The reasons of honestly and fair play are and ought to be the basic policies
in the world of business. When a person adopts or intends to adopt a name
in connection with his business or services, which already belong to someone
else, it results in confusion and has probability of diverting the consumers and
clients of someone else to himself, thereby resulting in an injury to the former.
Further, the trademark also indicates the quality of the ‘goods’ and ‘services’. It
has been held in the case of Sumant Prasad Jain v. Shajahan Prasad and State of
Bihar22 that trademark not only identifies itself with its proprietor but also helps
the consumer to identify the qualities of the goods with which it is associated.
Therefore the regulation of trademarks will have to be seen as a measure to
protect the interest of consumers.

V. Trademark as a bridge Between the Producers
and the Consumer
Indeed only those marks which can effectively act as a bridge between the
consumer and the producer are registered and protected. The trademark law
does not provide for the registration of all marks used in trade and business. Only
those marks which satisfy certain requirements are registerable. The following
features23 of a mark should which entail it protection empowers it to be able to
create the link between the producer and consumer.

21 (24) PTC 1 (SC) 2002
22 AIR 1972 SC 2488
23 Supra note 3 at 125
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1.
2.

Graphical representation to be able to catch the eyes of the consumer.24

Capable of distinguishing the goods or services of one from those of others
while easing the work of the consumer.

3. Used in relation to goods or services for the purpose of indicating the
consumer or so as to indicate a connection in the course of trade between the
goods and services25.
The consumer protection law intends to promote and protect the legitimate
rights of the consumers in terms of guaranteeing them with quality goods and
services. The interface between the trademark law as an instrument for regulating
the use of trademark to attract consumer and the consumer law which intends
to guarantee the rights of the consumer would give us an idea as to how
consumer interest is associated with the trade matters and in particular usage
of trademarks. At this moment, it is pertinent to know the following rights that
are guaranteed to the consumer 26 under the CPA27.
1.

The right to be protected against marketing of goods and services which
are hazardous to life and property,

2.

The right to be informed about the quality, quantity, potency, purity, standard
and price of goods and services as the case may be to protect the consumer
against unfair trade practices,

3.

The right to be assured of access to a variety of goods and services at
competitive prices,

4.

The right to be heard and assured that consumer interest will receive due
consideration,

24 Section 2(1)(e) of Trade Marks Act, 1999, states; trademark means: ‘a mark, capable
of distinguishing the goods and services in connection with which it is used in the
course of trade which are certified by the proprietor of the mark in respect of origin,
material, mode of manufacture of goods or performance of services, quality, accuracy
or other characteristics from goods or services not so certified and registerable as such
under chapter IX in respect of those goods or services in the name, as proprietor of the
certification trade mark of that person.’
25 Supra note 3 at 133
26 See generally: Bharat B. Das, Consumerism and Consumer Protection, 5, Journal of
Indian Legal Thought, 12, 2007
27 Supra note 8 At 101
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5.

The right to seek redressal against unfair or restrictive trade practices or
unscrupulous exploitation of consumers and

6.

The right to consumer education.

Trademarks provide consumers with the ability to quickly and reliably
identify the quality of a product. This happens because the mark identifies the
product’s source, which in turn allows a consumer to recall the goodwill that the
source has in their mind. This is the first prong of trademark law’s purpose.28
The consumer search costs theory has dominated discussion of trademark
law for the last several decades. According to this theory, trademark law aims
to increase consumer welfare by reducing the cost of shopping for goods or
services, and it accomplishes this goal by preventing the uses of a trademark that
might confuse consumers about the source of the goods with which the mark is
used. Trademark prevents the consumer from being duped with a substandard
commodity.29 According to Mckenna this conceptual frame is wrong, and it is
complicit in most of trademark law’s extraordinary expansion. “Search costs”
is not sufficiently precise; many types of search costs are irrelevant to consumer
behavior, and even when search costs are relevant, it is not clear that consumers
always want them reduced. Yet precisely because the category of search costs
is so broad, and because courts’ traditional focus on consumer confusion
seemed so compatible with search cost language, courts overwhelmingly have
equated confusion and search costs. As a result, they have felt compelled to
respond whenever a mark owner can describe the defendant’s use in confusionbased terms.30 But trademark law is not, and never has been, an all-purpose
tool for reducing search costs or eliminating confusion. It is instead a limited
intervention in the market that prevents certain kinds of deceptive acts that
have certain kinds of effects. If it is to have meaningful limits, courts need to
recover this sense of modesty and limit trademark law to circumstances in which
the defendant’s use of a mark is likely to deceive consumers in ways that will
interfere with purchasing decisions. Reframing trademark law’s purpose in this
way has significant ramifications for almost every part of trademark doctrine,
from a variety of theories of infringement to the likelihood of confusion analysis,
defenses, and even the scope of injunctive relief. It is, to put it simply, a better
28 Trademark Law: An Economic Perspective 30 J.L. & Econ. 265 (1987).
29 Supra note 3 at 123
30 Mark P. Mckenna, A consumer decision making theory of trademark law, 98, Virginia
Law Review, 67, 2012,
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view of trademark law, and one that can identify reasonable limits in an area
sorely lacking limits of any kind.

VI. Trademark Misrepresentation and Consumer
Interest
Under traditional trademark law customer confusion occurs when, a product
gives the idea or impression that it comes from a source which it does not, which
is based on the common law precept of passing off that a man must not sell his
goods under the pretext that they are the goods of another man.31 It was not the
protection of the mark, but the injury to goodwill by way of misrepresentation to
the consumer which was sought to the protected. In other words the commercial
magnetism of the mark on the consumer has been looked at. Therefore, it
was a remedy which was available to both consumers and tradesmen and in
the initial stages, it was based on what has been called the "classic trinity" of
misrepresentation, which leads to confusion and affects goodwill.32 Trademark
litigation typically unfolds as a battle between competing sellers who argue
over whether the defendant’s conduct is likely to confuse consumers.33 When
registered trademarks are misrepresented, law of trademarks terms it as a
trademark infringement. Misrepresentation of unregistered trademarks is known
as passing off. Infact, misrepresentation is the main concern in both the actions
specified. Established practices, conventions and judicial pronouncements have
had classic passing off being termed as "source misrepresentation" wherein the
goodwill of the firm, or the possibility of old customers/consumers resorting
to the old place (the source), from where the product emanates gets diluted.
Another former misrepresentation which had included under the traditional
scheme of passing off was "quality misrepresentation" wherein a product which
had certain recognizable qualities (uniqueness) was diluted by an unfair trade
practice.34 Given these considerations, Lord Diplock suggested an alternative
31 In the Matter of McDowells Application, 42 Rep. Pat.Cas. 313, 327(1926); See also
Perry v. Truefitt, 6 Beav.66, 73 (1842) as cited in Schechter.
32 Hazel Carty, Dilution and Passing Off: Cause for Concern, 112 L. Q. R. 632 (October
1996)
33 Michael Grynberg, Trademark Litigation as Consumer Conflict 83, (60) New York
University Law Journal, April, 2008
34 See Erven Warnink B.V. v. J. Townsend & Sons (Hull) Ltd., [1979] A.C. 731, 732 as cited
in Carty, Supra note. 5 [hereinafter Advocate case]

86

Consumer Interest in The Regulation of Trademark Propriety

model wherein for a passing off claim to succeed it had to have the following
five elements:35
1.

misrepresentation,

2.

which was made in the course of trade,

3.

to prospective consumers,

4.

calculated to injure the trade of another and

5.

which does so injure or has the possibility of doing so.

Under this definition therefore what was necessary was the possibility
of misrepresentation along with either diversion of trade or injurious
misrepresentation to the consumers. The reason which has been used by the
courts in applying this issue has been with reference to cases where there was
a dilution of goodwill or the erosion of uniqueness. It is also sought to protect
against debasement or dilution of reputation amongst consumers.36 In essence,
the connection which is made by the end consumer between a certain mark and
a certain business house or product is what is sought to be protected.
Over the years it has been discovered that in most cases the business is
invariably likely to suffer as a result of such misrepresentation since it attacks the
customer connection, thereby misleading customers and leading to inefficient
choices. What is sought to the protected by the transformation from the tort of
passing off to dilution is the magnetic effect or psychological pull of a trademark
which leads consumers to choose a certain product.37 In this manner, the interest
of the manufacturer or trademark holder is protected thereby protecting public
interest since this acts as an incentive to create products which enable consumer
confidence.

35 See Carty, Supra note 5 at 15
36 SeeTaittinger S.A. v. Allbey Ltd., [1993] F.S.R 641 as cited in Carty, Supra note 5 at. 15
37 "[I]f a reasonable buyer is not at all likely to link the two uses of the trademark in his or
her own mind, even subtly or subliminally, then there can be no dilution…. [D]ilution
theory presumes some kind of mental association in the reasonable buyer’s mind between
the two party’s uses of the mark." 2 J. Mccarthy, Trademarks and Unfair Competition §
24.13 at 213-14 (1984)
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VII. Conclusion
The use of trademark does the function of serving the needs of the producer
in terms of helping in marketing the products and services. At the same time it
also serves the purpose of the consumers in assisting them in identifying suitable
products and services with an assurance of quality and guarantee coming from
a particular source. Meanwhile, it also serves the interest of consumers in not
letting them be duped by the producer or supplier with substandard goods or
goods from an unidentified source. The so called social element in terms of
catering to the needs of consumers and protecting their interest is being carried
forth by the trademarks. It is felt and experienced that the law of trademark is
consumer friendly and serves the social purpose of ensuring consumer interest
when compared other spear of intellectual property which are either trade
oriented or science oriented while promoting innovation and creativity.
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CONSUMER PROTECTION VIS A
VIS TRADEMARK LAW
Lisa P. Lukose*

I. Introduction
History reveals that both trademark and consumer laws were evolved with
the sole aim of protecting consumers and safeguarding consumers’ interest.
However, in the modern world of global trade, the trademark law focuses
more on the proprietors’ rights than on the consumers’ rights. Trademark
law, undoubtedly, has turned from a consumer protection law into a valuable
intellectual property asset for the trading organizations. The trademark law is no
more a consumer specific legislation. With the inclusion of intellectual property
rights in the WTO1 negotiations and the conclusion of TRIPS Agreement,2
trademark is being treated as a tradable intellectual property with little or no
attention to the rights of consumers.
The ambit of trademark and consumer laws is indescribable in specific terms
as it applies to everyone in the globe. Every person is a consumer3 of goods
and services and as a corollary the term ‘consumer’ can virtually be equated

*

Associate Professor, (GGS Indraprastha University, New Delhi, India.)

1

World Intellectual Property organization.

2

Agreement on Trade Related Aspects of Intellectual property Rights.

3

Sec 2 (d) of the Consumer Protection Act, 1986 defines “consumer” as any person
who (i) buys any goods for a consideration which has been paid or promised or partly
paid and partly promised, or under any system of deferred payment and includes any
user of such goods other than the person who buys such goods for consideration paid
or promised or partly paid or partly promised, or under any system of deferred payment
when such use is made with the approval of such person, but does not include a person
who obtains such goods for resale or for any commercial purpose; or (ii) hires or avails
of any services for a consideration which has been paid or promised or partly paid and
partly promised, or under any system of deferred payment and includes any beneficiary of
such services other than the person who 'hires or avails of the services for consideration
paid or promised, or partly paid and partly promised, or under any system of deferred
payment, when such services are availed of with the approval of the first mentioned
person but does not include a person who avails of such services for any commercial
purposes.

89

Lisa P. Lukose

with the term ‘human being’. Every person remains a consumer from cradle to
grave. We live in a consumer society surrounded by many goods and services,
and the decision to purchase a particular good or service depends in large
part on the trademarks.4
The consumer laws assist the consumers by imposing certain obligations on
manufacturers and suppliers of goods and services towards consumers. The
notion of ‘consumer protection’ is aiming at the protection of the interests of
the consumers. Consumer protection laws thus primarily safeguard the rights
of consumers by preventing unfair trade practices.5
Similarly, trademark law too tries to protect consumers by preventing
deception in the market by a number of ways. The essential function of trademark
is that it is a badge of origin.6 A trademark performs the role of identifying the
goods of a particular manufacturer and establishes a connection in the course
of trade. A trademark performs other functions such as advertising function as
well. A trademark advertises the product and creates an image in the mind of
the ultimate purchaser. The advertising function relates to the cachet or aura
which the consumers associate with the marks.7 The trademark thus serves to
reduce the search cost by assuring quality of the product and acts as a symbol
representing the goodwill8 of the business.
Therefore, promoting consumer welfare is the underlying philosophy of
both consumer law and trademark jurisprudence. Nevertheless, certain notions
in the trademark law are in consumer detriment. Overreaching economic
laws, particularly laws relating to monopolies and competitions, influence
consumer protection laws. As such, trademark law has an overreaching effect
on the consumers. However, such laws generally fall outside the ambit of most
consumer law texts, though its primary importance on consumer laws should
4

HàTh Nguyt Thu, Well-Known Trademark Protection Reference to the Japanese Experience,
Final Report in Fulfillment of the Long Term Fellowship 11 (WIPO, 2010).

5

Sec 2 (r) unfair trade practice" means a trade practice which, for the purpose of promoting
the sale, use or supply of any goods or for the provision of any service, adopts any unfair
method or unfair or deceptive practice.

6

David Kitchin, David LlewelynEt. Al. Kerly’s Law of Trade Marks and Trade Names,8,
(Sweet & Maxwell, London, 2007).

7

Id. p. 9.

8

The reputation of trademark associated with the business is generally termed as the
goodwill.
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never be forgotten.9 When the subject of trademark is approached from a
consumer perspective, one can find grave lacunae in the existing trademark
system which directly or indirectly resulting in the consumer detriment.Over the
years, a substantial statutory framework has been developed to design various
measures to protect consumers. On the other hand, the relevance of trading
malpractices, the sale of counterfeit goods, lack of consumer education and
awareness and so on remain rampant. Many trends and notions in trademark
jurisprudence are unfavorable to consumers examples of which are the principle
of honest concurrent use, practice of dual registration and so on.

II. Honest Concurrent Use
Trademark law permits the notion of honest concurrent use. This notion is
an exception to the general principles of trademark law. As per this notion, a
trademark will not be refused registration, where honest concurrent use have
been made of it notwithstanding that it conflicted with an earlier trademark.10
Section 12 of the Trademark Act, 1999 gives statutory recognition in India to
the notion of honest concurrent use. The Section reads thus:
In the case of honest concurrent use or of other special circumstances
which in the opinion of the Registrar, make it proper so to do, he may
permit the registration by more than one proprietor of the trade marks
which are identical or similar (whether any such trade mark is already
registered or not) in respect of the same or similar goods or services,
subject to such conditions and limitations, if any, as the Registrar may
think fit to impose.

This Section enables the registration of same or similar trademark by
more than one proprietor in case of honest concurrent use or other special
circumstances. This Section provides that the Registrar may allow an application
which conflicts with an earlier mark, notwithstanding the marks are identical
and deceptively similar, under Section 11(1) or 11(2)11 if the applicant can
demonstrate that his mark has built up a sufficient amount of goodwill in the
market. This section is an exception to the prohibition of registration of similar
9

C. J. Miller, Brain, W. Harvey, Et Al. Consumers and Trading Law: Test, Cases and
Materials, 3, (Oxford University Press, Oxford, 1998).

10 An “earlier trade mark” is a registered mark or an applied-for mark.
11 Sec 11 provides for relative grounds for refusal of registration.
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words/marks contained in Section 11 and it permits by more than one proprietors
of identical or similar trademarks in resects of same or similar goods/services.
Concurrent use of trademark is a notion prevalent in many jurisdictions.
To attract this provision, a mere concurrent use is not sufficient but the
concurrent use should be an honest concurrent use. Honesty of adoption
and user is the sine quo non for evoking this principle. Where the adoption
or subsequent user of the mark is proved to be dishonest, no amount of user
recognition will help the applicant. The claim for concurrent user implies
simultaneous and contemporaneous use.12 Lord Tomlin’s test, developed in Alex
Pirie13 to evaluate the claim of honest concurrent use, comprises the following
steps:
(1) the extent of use in time and quantity and the area of trade;
(2) the degree of confusion likely to ensue from the resemblance of the marks
which is to a large extent indicative of the measure of public inconvenience;
(3) the honesty of the concurrent use;
(4) whether any instances of confusion have in fact been proved; and
(5) the relative inconvenience which would be caused if the mark were registered.
These factors are not exhaustive and in exercising discretion of the Registrar,
any relevant circumstance may be considered.14 Further, a two-stage analysis
adopted in C.S.S. Jewelleryin determining whether registration should be allowed
on honest concurrent use, involves the following considerations:15
(1) whether there has been an honest concurrent use of the mark applied for
and the earlier mark; and
(2) if the answer is in the affirmative, whether after considering all relevant
circumstances, including public interest, the discretion should be exercised
to accept the application for registration of the mark, despite the fact that
12 Sushil Jindal Trading v. Jindal Electricals and Assistant Registrar of Trade Marks, 2008
(37) PTC 145 (IPAB).
13 Alex Pirie and Sons Limited's Application , (1993) 50 RPC 147.
14 Electrix Lds Application for Trade Mark,[1957] RPC 369
15 C.S.S. Jewellery Company Limited v. The Registrar of Trade Marks, (HCMP 2602/2008)
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the use of the mark in relation to the goods or services in question is likely
to cause confusion on the part of the public.
Let us examine the impact of this doctrine on an average Indian consumer.
In respect of contentions on honest concurrent use, the prima facie importance
is given to the owners of the trademark. In the proceedings relating to the
application of honest concurrent use, most of the arguments are surrounded by
and decisions are based on the relative inconvenience that would be imposed
on the owners of the registered mark if the subsequent application is allowed.16
The public inconvenience or public confusion is always overlooked, though the
issue lying at the heart of the matter should be the likelihood of confusion to the
public if registration is allowed. The deception and confusion may relate to the
proprietor or to the place of origin of goods, place of production and so on.
Even Lord Tomlin firmly held the view that ‘certain degree of confusion between
the two marks is tolerable if the overall equitable considerations outweigh the
risk of widespread confusion .’
The case of Dalip Chand Aggrawal v. Escorts,17 is a good illustration of this
point. The respondent company manufactured and sold various agricultural
equipment, razor blades, tractors, washing machines, motor cycles, shock
absorbers, thermometers and other medical appliances since 1951 under
the trademark ‘Escorts’ and in 1961 the respondents sought and obtained
registration of the trademark ‘Escorts’. In 1963 the appellant sought registration
of a trademark of the word ‘Escort’ in respect of electric irons, electric kettles,
soldering irons and elements of electric irons and kettles. Though the Assistant
Registrar found that the applicant/appellant’s trade-mark was similar to the
opponent’s/ respondent’s trademark, however, he held that as the goods
had been sold by the appellant under the trademark ‘Escort’ since 1958, the
case of the appellant was covered under Section 12 of the Act and therefore
entitled for registration. On appeal to the High Court of Delhi, both the single
bench and the division bench concurrently ruled that the onus on the appellant
to establish considerable prior use, was not reasonably discharged and thus
the registration was denied. What is interesting in the case is that though the
respondent’s trademark ‘Escort’ which was in the market since 1951 was a
reasonably known name, and there were all chances of public confusion, this
point was neither considered by the Registrar and nor addressed by the Court!
16 See, Paul Wheeler Application (No. 2337401) order dated July 18, 2005.
17 AIR 1981 Del.150.
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As the notion of concurrent use enables the applicant to overcome an
objection to a trademark registration that conflicts with, or would take unfair
advantage of, or would be detrimental to, an earlier mark; and permits, to
the discretion the registrar registration of even same and deceptively similar
trade mark,18 it is a practical means of consolidating goodwill accrued to use
into a registered trademark. But in fact, simultaneous, normal and fair use of
the competing marks will always lead to confusion or deception among the
members of the public. This is more evident when there is a ‘triple identity’:
same goods, identical or substantially identical marks, and same area of use.
In such situations, the public confusion will be more rampant.
As a practice, in trademark litigations the courts have a presumption that
if the rival marks are conceptually similar it is not sufficient to give rise to a
likelihood of confusion.19 The matter of the likelihood of confusion is generally
judged through the eyes of the average consumer of the goods in question.
The average consumer is deemed to be reasonably well informed, reasonably
circumspect and observant. But this presumption is not correct in respect of an
Indian consumer who has less or no chance of information and who generally
identifies goods not through microscopical examination or comparison but
from his imperfect memory of the earlier mark. The average consumer normally
perceives a mark as a whole and does not proceed to analyse its various details.
An average Indian consumer, especially when the consumer is illiterate, assesses
the marks from the overall impressions of the competing marks, their visual,
aural and conceptual similarities.
“Kerly’s Law of Trade Marks and Trade Names” when it explains the term
‘public interest’, says: 20
The tribunal should always consider the public interest. This has long
been a matter taken into account in determining whether there is honest
concurrent use. Accordingly, the Registrar should always consider
whether the public are adequately protected. The tribunal will consider
whether it is just to register, even if there is some confusion.
18 See, OsramGesellschaftMitBeschrankterHaftung v. Shyam Sunder, 2002 (25) PTC 198
(Del), wherein the notion of honest concurrent use was upheld in favor of the mark
‘osham’.
19 Sabel BV v. Puma AG, [1998] R.P.C. 199, decided by European Court of Justice
20 David Kitchin, David Llewelyn Et Al., “Kerly’s Law Of Trade Marks And Trade Names,262,
(13th ed. 2000).
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The similar or identical features in the rival marks would undoubtedly
generate confusion in the mind of an ordinary consumer who bears in mind an
overall impression of the mark with no reference to its distinctive components.21
Any association between the marks causes the public to wrongly believe that the
respective goods come from the same or economically linked undertakings.22
Confusion occurs when a consumer encounters one product under the similar
mark just some time after the other. Then a holistic analysis occurs in the mind
of the average consumer who does not disassemble marks in his mind but
compares whole with whole. In situations where marks are highly distinctive,
or contain a highly distinctive element, confusion is more likely than in those
where marks are relatively weak. Marks are compared in their entirety. The
consumers seldom stand in front of two products and measure the differences
in their branding.
In the modern era of multi-class registration of trademark – wherein a single
entrepreneur registers the same trademark under various classes in respect of
a number of goods/services – even sophisticated customers would reasonably
presume that goods/services under similar trademark are originating from same
trade source.23
This doctrine overrides the general provisions contemplated under Sections 9
and 11 of the Act and this doctrine operates even where there exists resemblance
between two or more marks which are likely to deceive or cause public confusion.
Under this doctrine, presence of actual confusion is not decisive to the later
applicant. In this connection wide discretion has been granted to the Registrar.
The degree of likelihood of confusion takes a back seat where the honesty of
the applicant is established. It follows that simultaneous registration is justified
under this doctrine even if the mark is likely to result in consumer confusion/
deception. The scope of this section is not limited only to cases where there exists
only a slight possibility of confusions/deception. Hence, the notion of concurrent
use undoubtedly creates confusion and deception amongst the consumers.

21 Supra note 18.
22 Canon Kabushiki Kaisha v. Metro-Goldwyn-Mayer Inc. [1999] RPC 117.
23 Under the Trademark Act, the goods are classified in about 45 different classes. The main
objective of trademark classification is to group together the similar nature of goods and
services.
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III. Registration of Trademark Under Special
Circumstances
Apart from the instances of honest concurrent use, the Trademark Act
provides in Section 12 for the registration of same or similar trademarks, by
more than one proprietors in case of ‘other special circumstances’. Special
circumstances include peculiar factors in relation to the mark such as the nature
of mark, quantum of use, area of use, degree of resemblance between the
marks, the nature in the difference of the goods, the area of consumption, the
sale channels and so on.24 A similar trademark can be allowed registration by
the Registrar, if the proprietor of the earlier trademark or proprietor of earlier
rights consents to the registration. For example, the trademark ‘cowslip brand’
in respect of condensed milk used for over 25 years was allowed registration,
against a registered mark ‘cowslip’ for butter and cheese by consent.25 If such
consent is granted, then the Registrar is empowered to register the mark under
special circumstances under Section 12. However, in practice and application,
such registrations always create public confusion and deception.

IV. Dual System of Registration
Trademark law allows dual system of protection, one based on registration of
trademarks and the other based on actual use in the market. A trademark can
be protected either as a registered trademark under the relevant statute or can
alternately be protected by a common law action in passing off. All municipal
laws follow the dual system of protection. Thus, statutory registration is not sine
qua non to establish rights in a trademark. Common law rights arise from the
actual use of a mark. The common law user can legally challenge a registration
or an application resembling his mark.
This provision is in consumer detriment. To elaborate further, when an
entity applies for registration of a trademark, a search will be conducted in
the trademark registry to overcome the test of Section 11, to find out whether
the proposed mark is identically or confusingly similar to an earlier trademark.
The data available with the examiner at the registry for search and examination
24 London Rubber Co. v. Durex Products Inc., AIR 1959 Cal 56.
25 Maeder’sAppln.(1916) 33 RPC 77.
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consists of registered trademarks, registration - pending trademarks, abandoned
or rectified trademarks. There is no database as to the unregistered trademark
which can be protected by passing off action. Hence, a mark would successfully
get through the examination process even though there is a similar unregistered
trademark. As per the statutory provisions, subsequent publication of the
application in the Trademark Journal would entitle an interested person to
oppose the registration. However, for practical purposes, the common men
are not aware  of the publication/advertisement in the Trademark Journal, and
as such they may not have the essential knowledge to oppose a registration of
a similar trademark. Moreover, the opposition should be filed in the stipulated
period by the ‘interested person’ and the public has no role though someone
in the public wants to oppose the mark.
This discussion reveals that there can be chances wherein similar or confusing
trademarks – one registered and the other unregistered - may co-exist in the
market resulting public confusion. This can be undone only by mandating
registration of trademarks as in the case of other forms of intellectual property
like patents. This requirement is a must in the consumers’ interest.

V. New Generation Trademarks
Another trend in the trademark jurisprudence which adversely affects the
consumers is the legal recognition of novel kinds of trademarks. Unconventional
trademarks are being recognized as protectable trademark.26 Use of non visible
signs such as smell, colour, sound, taste, texture, touch etc. as trademark is not
uncommon in the contemporary market. It may be a boon in low literacy areas
where consumers may better identify goods with vibrant colour or a pleasant
aroma.
However, consumer problem arises in respect of single colour trademarks.
In Libertel27 the European Court of Justice by granting registration for the
colour orange in relation to telecommunications services clearly established
that single colours are capable of acting as trademarks and can be registered
providing that they are defined in a sufficiently clear way. A single colour may
constitute a sign for the purpose of trademark registration. A colour can be
26 See, Lisa P. Lukose, Protection of Unconventional Trademarks, 1 CNLU LJ. 22-33 (2010).
27 LibertelGroep v. Benelux Merkenbureau (Case C-104/01) dated May 6, 2003 by ECJ.

97

Lisa P. Lukose

a trademark if it is (i) a sign, (ii) capable of graphic representation and (iii)
capable of distinguishing the goods or services of one under-taking from those
of other undertakings. In Heidelberger case,28 the views expressed By ECJ on
registration of colour trademark got reiterated in respect of the registration of
the colours blue and yellow as a trademark though the German Patent Office
rejected the registration initially.
Though single colours are not inherently distinctive, when it acquires
secondary meaning through use, the colour per se may be registrable as a
trademark.29 The U.S Supreme Court found in Qualitex Co. v. Jacobson Products
Co,30 a green-gold colour used on dry cleaning press pads registrable as a
trademark where the colour had acquired distinctiveness. According to the
court, it is the ‘source-distinguishing ability’ of a sign that permits it to serve
as a trademark and not its ontological status as colour, shape, fragrance,
word or sign. However, even with acquired distinctiveness a colour may not
succeed registration if the colour is required generally in the trade. In order to
constitute a trademark, a colour or combination of colours must be capable of
distinguishing the goods or services of one trader from those of other traders.31In
Re Ownes-Corning Fiberglas32 a colour pink could be registered for the fibrous
glass residential insulation.
In most cases colour marks are not inherently distinctive. Hence, the
registration can be granted only on the clear proof of acquired distinctiveness.
The examination of single colour thus requires very careful analysis as its any
imitation may bring about widespread public confusion.
28 Case (ECJ 24 June 2004, C-49/02)  however, the ECJ confirmed its reticence regarding
the registration of signs consisting of combinations of colours by ruling that the applicant
will have to prove that it has been established that, in the context in which the colours
or combinations of colours are used, those colours or combinations of colours in fact
represent a sign, and that the application for registration should include a systematic
arrangement associating the colours concerned in a predetermined and uniform way.
For further reading on colour trademark please see Non-Traditional Trademarks in
Europe – Shape and Colour Trademarks – Common Issues with Obtaining, Exploiting and
Enforcing Rights, Report by the 2004-2005 Europe Legislation Analysis Subcommittee,
March 2005 available athttp://www.inta.org/Advocacy/Documents/INTAShapeColor
Europe2005.pdf.
29 M.M.S. Karki, Nontraditional Ares of Intellectual Property Protection, (JIPR 10, Nov.2005,
pp- 499-506.).
30 514 U. S. 159 (1995).
31 For example a pea-green colour for travel services.
32 774 F.2D 1116 Oct.8,1985
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The main difficulty, from a consumer perspective, associated with the practice
of granting registration for single color, is the probable innocent infringement
by the public. It can be illustrated with reference to well-known trademarks
which fall in the special category marks. Well–known trademarks33 benefit
From a protection even beyond the similarity of the goods and services, in the
case where the later mark would take unfair advantage of, or be detrimental
to, the distinctive character or the reputation of the earlier mark. A well-known
trademark protection extends to goods/services which are not similar to those in
respect of which the trademark is registered when all other trademark protection
extends only to the particular class of goods. Any reproduction, imitation,
translation of the well-known trademark is prohibited. The term well-known
trademark finds place in Article 6 bis of the Paris Convention (as revised in
1925) in which better protection and special treatment to this concept is sought
to be ensured. TRIPS Agreement, 1994 requires additional special treatment
in favour of well-known trademarks. When a consumer, on seeing a trademark
on goods/services relates it to a trademark already used on some other goods/
services, such a trademark becomes well-known trademarks.
To declare a trademark well-known there is no requirement that it must be
well- known to the ‘public at large’. If the mark is known to a ‘relevant section
of the public’, it can be treated as a well-known mark. In other words, the public
at large need not necessarily be aware of the existence of a well-known mark.34
Well- known trademark protects even trans-border reputation. Thus when a
small scale manufacturer who may not have sophisticated knowledge about the
intricacies of well-known trademark uses a particular colour trademark in the
local market, he can be treated as an infringer irrespective of the class of goods
in respect of which he has applied the single colour trademark. The practice
of granting protection to single colour trademark is not a consumer friendly
provision. It is worth mentioning that there has not been full agreement on the
33 Sec (zg) of the Trademark Act, 1999 defines thus: “well-known trade mark “in relation to
any goods or service, means a mark which has becomes so to the substantial segment of
the public which uses such goods or receives such services that the use of such mark in
relation to other goods or services would be likely to be taken as indicating a connection
in the course of trade or rendering of services between those goods or services and a
person using the mark in relation to the first mentioned goods or services.”
34 As per Art 16.2 of TRIPS, in determining whether a trademark is well-known, Members
shall take account of the knowledge of the trademark in the relevant sector of the public,
including knowledge in the Member concerned which has been obtained as a result of
the promotion of the trademark.
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concept of well-known trademark between countries in the WIPO negotiations.35
The European Court of Justice also observed that in examining the potential
distinctiveness of colour sign, regard has to be had to the general public interest
of not unduly restricting the availability of colours for other traders.36

VI. Suggestions
The trademark law should not overlook the public confusion theory. In cases
of concurrent use, the focus must be on probable public confusion and possibility
of consumer deception than on the interests of the trademark proprietors. There
must be a shift from the emphasis on the proprietary rights of the trademark
owners to the rights of consumers. The consumer deception is a socio-economic
offence which in some way affects the material welfare of the entire community.37
Utmost care must be taken to ensure that simultaneous, normal and fair use
of the competing marks will not lead to confusion or deception among the
members of the public.38
For concurrent use, no minimum period of use is prescribed by the Act.
Concurrent use need not be uninterrupted or of great extent. Leave of the court
is not required for the same, and wide discretion is granted to the Registrar.
Generally, the court will not interfere with the Registrar’s order. Hence the
Registrar must not exercise his discretion arbitrarily. For preventing confusion in
circumstances of concurrent use etc. the Registrar must impose conditions and
limitations pertaining to important factors like colour, the goods, mode, place
of use and so on. Where there is triple identity position, no registration shall
be granted either under honest concurrent use or under special circumstances.
Even in cases of fair use – where two or more parties unknown to each other
and unaware of the mark used by each other innocently adopt and use the same
mark in respect of their respective goods, the Registrar must impose conditions
and limitations to eliminate possible public confusion. The dominant purpose
of law for registration of trademark being the prevention of public deception
from the use of similar trademark by different sources, how could the legislature
35 V. A. Mohta, Trademark, Passing Off and Franchising,14 , (All India Reporter Pvt. Ltd.
2004).
36 (2004) FSR 65.
37 H. N. Giri, Consumer, Crimes and The La ,7 ,(Asish Publishing House, 1987).
38 See, Shamlal v. Parley Products Manufacturing Co. (P) Ltd., AIR 1967, 116.
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possibly permit registration of same or similar trademark by different persons?
The public rights of the consumers not to be deceived must be given priority
over the private rights of the proprietors.

VII. Conclusion
The trademark law has been trending recently to promote competition in
the global market by conferring exclusive rights on the proprietors conveniently
ignoring the rights of the consumers. The essence of trademark law is the
protection of consumers from deceit and confusion. Any deviation from this
intended purpose is a manifest abuse of law. Concurrent use by two or more
persons of the trademark for the same goods is quite contrary to the basic of
trademark law, because the trademark is intended to denote that the goods
come from one source only. There must be no compromise whatsoever from the
fundamental principle of trademark law that no trademark can be registered if it
is of such nature as to deceive the public or create confusion in the consumers’
mind. The trademark must be non-deceptive and no-confusing. It should
persuade people that the goods or services are what they want and should not
be confused with the trademark of a similar product which has been already
registered or in use for a considerable period of time. Legislatures, trademark
examiners, Registrars, and the court while balancing the competing interests of
consumers and trademark proprietors, must focus on the interests of consumers
firmly realizing that trademark protection is primarily for consumer welfare.
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CITIZEN ADVOCATE, CIVIC
ACTION AND CONSUMER
PROTECTION
N.L. Rajah*

I. Introduction
The citizen advocate as a phenomenon is a direct off shoot of the move
by the courts to relax standards relating to locus standi and maintainability of
actions pursued for public benefit and public good.
At the time of independence, court procedure was drawn from Anglo Saxon
jurisprudence.1A vast majority of India’s “teeming millions” were unaware of their
legal rights and had no idea how they could transform constitutional promises
to reality. They were for the large part illiterate and since mere survival posed
a huge challenge in their lives, improving their lot through court actions was
very far from their minds.
The guarantees of fundamental rights and the assurances of directive
principles described as the “conscience of the constitution”.2 It would have
remained empty promises for the majority of illiterate and indigent citizen under
adversarial proceedings. Public Interest Litigation (PIL) has been a conscious
attempt to transform the promise to reality.3
The relaxation of strict standards relating to “standing” and “locus” to pursue
legal action received a fillip when Justice P.N. Bagwati while preparing a report
on legal aid observed “even while retaining the adversary system, some changes
may be effected whereby the judge is given greater participatory role in the trial
so as to place the poor, as far as possible, on a footing of equality with the rich
in the administration of justice.”4
*

Advocate, Madras High Court, Tamil-Nadu, India

1

Bandhu Mukthi Morcha v. Union of India (1984) 3 SCC 161 at 188

2

Granville Austin “ The Indian Constitution : The Corner stone of a Nation” (Oxford
University Press, New Delhi).

3

Public Interest Litigation: Potential and problems, Ashok H Desai and S.Muralidharan.

4

Report proposed when Justice Bhagwati was Judge of the Gujarat High Court.
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Similarly the report of a committee on Legal Aid prepared by V.R. Krishna Iyer
dealt with the nexus between Law and Poverty and spoke of PIL in this context. It
emphasised the need for an active and widespread legal aid system that enables
the law to reach the people, rather than requiring the people to reach for law.5
The traditional rules of procedure in the adversarial system of law permits
only a person whose rights are directly affected to approach the court. Under
the common law a person claiming the writ of mandamus had to show that he
was enforcing his own personal rights.6
In Municipal Council, Ratlam v. Shri Vardicham7 the court reacted to this
approach and observed:

“The truth is that a few profound issues of processual jurisprudence of great
strategic significance to our legal system face us and we must zero in on them
as they involve problems of access to justice for the people beyond the blinkered
rules of “standing” of British- Indian vintage. If the centre of gravity of justice
is to shift, as the preamble of our constitution mandates, from the traditional
individualism of locus standi to the community orientation of public interest
litigation, these must be considered .”
Municipal Council, Ratlam v. Shri Vardicham is truly unique because that
was a case when Section 166 of Criminal procedure Code 1973 was invoked
by public spirited citizens seeking redress against an apathetic municipality that
failed to provide adequate civic amenities.
Seervai refers to the expanded concept of locus standi in the context of one
of the earliest PIL cases. He notes:
“The most striking illustration is furnished by the unreported judgment of
Gandhi J, of the Bombay High Court, in a writ filed by a public spirited
citizen – Mr.PilooMody. In PilooMody v. Maharashtra , Gandhi J adopted
the views of locus standi which was later laid down by Bhagwati J in
Judge’s case. Piloo Mody complained that the Government – through
three Ministers – had leased out valuable plots of land at a gross
undervalue. Gandhi J rejected the respondents contention that the
5

Report on legal aid prepared by Kerala High Court under the Guidance of Justice
V.R.KrishnaIyer in 1973.

6

CharanjitLal v. Union Of India (1950) SCR 869

7

(1980) 4 SCC 162 163
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petitioner had no locus standi .He upheld the Petitioner’s contention that
the leases were granted malafide at a gross under value. Having regard
to the equities of the case, Gandhi J directed that if the lessees wanted
to obtain the grant of lease they should pay 33 1/3% increased rent or
return the land to government. The two originally separate rationales
for a representative standing and citizen standing have now merged.”8

It is interesting to note that Piloo Mody, a Petitioner in this case, who was a
renowned architect and an equally renowned politician and an MP was himself
unsure of whether he would be permitted to file the petition and as a measure of
abundant caution he made a bid for purchase of the land being offered for sale.
The Supreme Court in the Judge’s Case9 observed:
“Where a legal wrong or a legal injury is caused to a person or to a
determinate class of persons by reason of violation of any constitutional
or legal rights or any burden is imposed in contravention of any
unconstitutional or legal provision or without authority of law or any
such legal wrong or legal injury or legal burden is threatened and
such person or determinate class of persons is by reason of poverty,
helplessness or disability or socially or economically disadvantaged
position, unable to approach the court for any relief, any member of
public can maintain an application for an appropriate direction, order
or writ in the High Court under Article 226 and in case of breach of
any fundamental right of such person or class of persons, in this court
under Article 32 seeking judicial redress for the legal wrong or injury
caused to such persons or determinate class of persons.”

In such cases the court will allow any member of the public acting in a
bona fide manner to espouse the cause of such person or class of persons.
This observation breathed life into the concept of “Citizen Advocate”. Lawyers10,
medical practitioners11 and journalists12, have brought such representative
actions.
In order to permit fuller access to courts, PIL has been marked by a departure
from procedural rules extending to the form and manner of filing a writ petition,
8

H.M.Seervai, Constitutional Law (4th Edi) Vol. I , pg 1381-82

9

S.P. Gupta v. Union of India 1981, Supp SCC 87 210

10 R.K.Garg v. Union of India (1981)4 SCC at pg 675
11 Dr. Shiva Rao ShantaramWagle v. Union of India (1988) 2 SCC at pg 115
12 SheelaBasre v. Union of India (1983) 2 SCC 96
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appointment of commissions for carrying out investigation, and giving a report
to court, and the appointment of lawyers as amicus curiae to assist the court.13
The flexibility of PIL procedure can best be illustrated by what is termed as
“epistolary jurisdiction”.14 Taking a cue from the American Supreme Court’s
decision in Gideon v. WainWright,15 where a post card from a prisoner was treated
as a petition, the Supreme Court said in the Judge’s case, that a public spirited
person could move the court even by writing a letter. The court has accepted
letters16 and telegrams17 as petitions. The danger of such ease of access leading
to the apprehension that a litigant could indulge in forum shopping and address a
particular judge was expressed by Pathak J in the Bandhua Mukti Morcha case:18
“When the jurisdiction of the Court is invoked, it is the jurisdiction of
the entire court…. No such communication can be properly addressed
to a particular judge…. Which judge or judges will hear the case is
exclusively a matter concerning the internal regulation of the business
of the court, interference with which by a litigant or a member of the
public constitutes the grossest impropriety.”

Many of the early PILs (Public Interest Litigations) including Sunil Batra (II)
v. Delhi Adminsitration19, Dr. Upendra Baxi v. State of UP20, Veena Sethi v.
State of Bihar21, and People’s Union for Democratic Rights v. Union of India22
commenced with the petitioners sending letters to the Supreme Court.
On 1st December 1988, the Supreme Court, on its administrative side, issued
a notification on what matters could be entertained as PIL. Under this notification,
letter petitions falling under certain categories alone would be ordinarily
13 Supra note 3.
14 Ibid
15 (1963) 372 US 335
16 Ram Kumar Misra v. State of Punjab (1984) 2 SCC 451
17 Paramjit Kaur v. State of Punjab (1996) 1 SCC 20 – A telegram was sent to Justice Kuldip
Singh when he was a judge of the Supreme Court which led to investigation by CBI
revealing fact of mass cremation of thousands of persons by Punjab police by labeling
them unidentified.
18 (1984) 3 S CC 161 at pg 188.
19 (1980) 3 SCC 488 – right of prisoners to humane treatment
20 (1983) 2 SCC 308 – relating to functioning of a rehabilitative home for prostitutes
21 (1982) 2 SCC 583 – plight of mentally ill locked away in jails in Bihar
22 (1982) 1 SCC 253 – payment of minimum wages to construction labourers.

105

N.L. Rajah

entertained. These included matters concerning bonded labour, neglected
children, petitions from prisoners, petitions against the police, petitions against
atrocities on women, children and Scheduled castes and Scheduled tribes.
Petitions pertaining to environmental matters, adulteration of drugs and food,
maintenance of heritage and culture and other matters of public importance
could also be entertained. The notification set out matters that ordinarily were
not entertained as PIL such as landlord – tenant dispute, service matters and
admission to medical and other educational institutions.
The notification also laid down the procedure: the petition would be first
screened in the PIL cell and thereafter it would be placed before a judge to be
nominated by the Hon’ble Chief Justice of India for directions.23

II. Citizen Advocates in the Early Days of British
Administration
Contrary to popular perception, trying to bring about changes for public
good through petitions and memos is not a recent phenomenon, although
approaching courts for relief in such matters may be. One of the early activists
in the Madras Presidency was Gazulu” Lakshminarasu Chetty. He was born in
1806 at Periamet, Madras in an affluent family. His father, Sidhulu Chetty, was
into the trade of Madras hand kerchiefs, indigo and dyes, and was carrying on
business under the name Sidhulu Chetty & Co. Lakshminarasu took up several
public causes and perpetually kept bombarding the British with memos and
petitions. Surprisingly, many of them yielded good results.
Lakshminarasu was completely against proselytizing missionaries who, he
felt, were functioning in Madras with the active connivance of the Government.
The Government had, at that time, been contemplating a legislation whereby
Hindu youth could convert without prejudice to their right to hereditary property.
Lakshminarasu convened a public meeting and a memorandum signed by those
present was sent to the Secretary State in England. The Government had to give
in and drop the proposal to pass the legislation.
In 1852, Lakshminarasu played host to Danby Seymour, MP, when he visited
India. Seymour had heard of Lakshminarasu, thanks to the frequent memos
raised by him on various matters. On a tour of southern India, visiting places
23 Supra note 13.
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such as Cuddalore, Kumbakonam, and so on, the plight of land owners who
were assessed at prohibitive rates and the defaulters who were physically tortured
disturbed the duo. Seymour made notes of what he saw and presented them
in the House of Commons in July 1854. The matter was debated upon and a
Torture Commission was set up in September that year to conduct an inquiry.
The Madras Native Association, a public interest organization formed by
Lakshminarasu, played no small role in making this happen.
In 1855, Lakshminarasu sent a petition signed by about 14,000 persons
praying that the administration of the British Territories be handed over by the
East India Company to the Crown. This was one of a series of agitations led
by Lakshminarasu in Madras and by orders in Bombay and Bengal. This led to
radical changes such as appointments in the Civil Services through competitive
exams and reducing the strength of the Court of Directors to eighteen from
thirty, six of whom were to be nominated by the Crown. This was one of the key
factors, along with the Mutiny of 1857, which led to the placing of India under
the direct control of the Queen.
Lakshminarasu may be the fore runner of public litigants like Traffic Ramasamy
who has, till date, filed about three hundred public interest litigations with varying
degrees of success in the Madras High Court. Ironically, Lakshminarasu, who
achieved a phenomenal degree of success by petitioning alien rulers, may not
have had the same degree of success if he were to petition the powers that exist
today in free India. This is a sad commentary indeed on our present system
of governance. It would be apposite if the powers that be try to address the
reasons for proliferation of public interest litigation rather than try to throttle
this very important facet of access to justice.24

III. Some Notable Citizen Advocates
M.C.Mehta
In early 1984, M.C. Mehta, a public interest attorney, visited the Taj Mahal
for the first time. He saw that the famed monument's marble had turned yellow
and was pitted as a result of pollutants from nearby industries. This spurred
Mehta to file his first environmental case in the Supreme Court of India. The
24 N.L. Rajah, A 150 year journey from a Crown Court to a People’s Cour, (2012).
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following year, Mehta learned that the Ganges River, considered to be the holiest
river in India and used by millions of people every day for bathing and drinking
water, caught fire due to industrial effluents in the river. Once again Mehta filed
a petition in the Supreme Court against the polluting factories and the scope
of the case was broadened to include all the industries and municipalities in
the river basin.
For years, every Friday, a court room had been set aside just for Mehta's cases
in the Supreme Court. In 1993, after a decade of court battles and threats from
factory owners, the Supreme Court ordered 212 small factories surrounding
the Taj Mahal to close because they had not installed pollution control devices.
Another 300 factories were put on notice to do the same. While the Ganges
cases continued to be heard every week, 5,000 factories along the river were
directed to install pollution control devices and 300 factories were closed.
Approximately 250 towns and cities in the Ganges Basin have been ordered to
set up sewage treatment plants.
Mehta has won additional precedent-setting suits against industries which
generate hazardous waste and succeeded in obtaining a court order to make
lead-free gasoline available. He has also been working to ban intensive shrimp
farming and other damaging activities along India's 7,000 kilometer coast.
Mehta has succeeded in getting new environmental policies initiated and has
brought environmental protection into India's constitutional framework. He
has almost single handedly obtained about 40 landmark judgements and
numerous orders from the Supreme Court against polluters, a record that may
be unequalled by any other environmental lawyer in the world.25

Sheela Barse
Ms Sheela Barse is a senior activist and award-winning journalist. She has
been a member of a number of government committees at the state and the
national levels. For close to two decades, she has fought public interest litigations
on social justice.
Through a tireless and pioneering campaign she was responsible for the
charge sheeting of the paedophile Freddy Peats in December 1991 and his
eventual conviction. The Margao based Peats ran a bustling shelter home,
25 Citation commending M.C.Mehta while awarding him the Goldman Environmental Prize.
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Gurukul Orphamily, in South Goa. He started out in Colva and then, in the
mid-1980s, he moved to Fatorda, near Margao, Goa's commercial capital
and exploited young boys.
In September 2004 on a petition filed by her, the Bombay High Court had
allowed SheelaBarse to intervene in the matter pertaining to malnutrition deaths
in Vidarbha as well as in northern Maharashtra and asked the state government
to study her recommendations to tackle the situation in tribal areas on a war
footing.
In Sheela Barse v. State of Maharashtra26, the Petitioner asked that she be
given the right to interview prisoners to ascertain prison conditions. Incidentally
she argued for this right under Articles 19(1)(a) and 21 which she contended
guarantee to every citizen reasonable access to information about the institutions
that formulate, enact implement and enforce the laws of the land. Every citizen
has a right to receive such information through public institutions including
the media as it is physically impossible for every citizen to be informed about
all issues of public importance individually and personally. As a journalist, she
petitioned that she had a right to collect and disseminate information to citizens,
nearly 18 years before the Right to Information saw the light of day.
In the Sheela Barse (II) and others v. Union of India and others PIL of 1986
the Petitioner argued for keeping children who had committed offences out of
jail. The court ruled that child offenders should not be kept in jails and the cases
regarding child offenders should be disposed of in a time bound manner. If this
were not done, the prosecution against the child would be liable to be quashed.
The Court also held that it would be desirable if the Central Government initiated
a Parliamentary Legislation on the subject of Children's Act.
In the SC judgement in Sheela Barse v. State of Maharashtra the court ruled
that woman suspects must be kept in separate lock up in the police station. They
should not be kept where male suspects are detained.

Olga Tellis
Olga Tellis is another well-known journalist who took the State of Maharashtra
to court for not following legal procedures while evicting slum dwellers. In 1981,
26 1987 SCC(Cr) at 759
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the State of Maharashtra and the Bombay Municipal Council decided to evict
all pavement and slum dwellers from the city of Bombay. The residents claimed
such action would violate the right to life, since a home in the city allowed them
to attain a livelihood and demanded that adequate resettlement be provided if
the evictions proceeded. The court declined to provide the remedies requested
by the applicants but found that the right to a hearing had been violated at
the time of the planned eviction. The court held that the right to life, in Article
21 of the Constitution, encompassed means of livelihood since, “if there is an
obligation upon the State to secure to citizens an adequate means of livelihood
and the right to work, it would be sheer pedantry to exclude the right to livelihood
from the content of the right to lie.” However, the right to a livelihood was not
absolute and deprivation of the right to livelihood could occur if there was not
a just and fair procedure undertaken according to law. The government's action
must be reasonable and any person affected must be afforded an opportunity
of being heard as to why that action should not be taken. In the present case,
the court found that the residents had been rendered the opportunity of being
heard by virtue of the Supreme Court proceedings. While the residents were
clearly not intending to trespass, they found it was reasonable for the government
to evict those living on public pavements, footpaths and public roads. The
evictions were to be delayed until one month after the monsoon season (31
October 1985). The court declined to hold that evicted dwellers had a right to
an alternative site but instead made orders that (i) sites should be provided to
residents presented with census cards in 1976 (ii) slums in existence for 20 years
or more were not to be removed unless land was required for public purposes
and, in that case, alternative sites must be provided (iii) high priority should be
given to resettlement.27
Consequent on broadening of rules relating to locus standi, Public Interest
petitions by public spirited citizens or citizen advocates have been legion and
the aforementioned cases form only a small sample of the cases that have
been agitated by them. However the provisions of the Consumer Protection Act
1986 have not been as liberal as constitutional courts in broadening the scope
of representative action by citizens though these courts have broadened rules
relating to locus standi in favour of consumer groups or associations representing
Public Interest. This is largely because unlike a constitutional court consumer
fora are constrained by the provisions of statutes under which they are created
and have to function within these limits as we shall presently see.
27 Olga Tellis v. State of Maharashtra 1986 AIR pg 180
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IV. Consumer Associations can Represent
Consumers Before Consumer Fora
A Complaint was filed before the State Commission by the widowed mother
and two minor children of the deceased. The complaint related to the medical
negligence of the doctor and the hospital concerned. Complaint was filed
through an authorised agent that is, the secretary of the consumer welfare
foundation, Chennai. He later revoked that authority in favour of another person
who filed an authorisation letter from the widow to represent the case before
the State Commission. State Commission was of the view that the authorised
representative of the litigant complainant not being an advocate could not be
given a right of audience though there was no prohibition for the party itself to
represent his own case under the Act. This question was then taken in Revision
to the National Commission and the Commission after considering in detail the
various issues arising from the judgment of the State Commission at Chennai
held that an authorised agent or a voluntary consumer organisation have a right
to represent a complainant and have a right of audience before the forum and
the said right cannot be taken away by referring to the provisions of the code of
civil procedure that have no application. However, the authorised representative
should not be one who has used such appearance as a profession to earn his
livelihood. It was also held that in appropriate cases, the forum can also forbid
an authorised agent as the forum had to guard itself against touts who are out to
exploit the already harassed consumer. It was also held that where a complainant
withdraws a complaint; the authorised representative can still proceed with it if
the matter or issue involved concerns unfair trade practice or restrictive trade
practice.28 This view has now been approved by the Supreme Court.

V. Locus Standi of Consumer Association to Seek
Relief in its Favour While Representing Consumer
A consumer filed a case along with consumer association against the
Opposite Party bank. The complainant withdrew the case against the Bank
and the complaint was dismissed without any hearing on merits. In appeal by
the consumer association it was contended that notwithstanding withdrawal of
complaint by aggrieved consumer, consumer organisation was entitled to claim
costs. Rejecting this argument the National Commission held that the consumer
28 In the matter of Authorised representatives of parties, 2003 (1) CPR 282 (NC).
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organisation can file an independent complaint. However, when it is prosecuting
the case on behalf of some other consumer then the association can seek relief
only for the benefit of the consumer and not to their own benefit29.

A. Directions Issued on The Basis of The Public Interest
Complaint Filed By Consumer Association
The Complainant, a consumer organisation alleged hazards to public
health by the use of fluoride in tooth paste marketed in the country. The
National Commission passed orders directing the Ministry of health to take
appropriate action on the complaint. The Ministry of Health filed a detailed
affidavit explaining the steps taken by them for constituting an expert group to
go into the question as to whether there are hazards to public health by the
use of fluoride beyond any particular level in tooth paste. The complainant was
granted leave to make further representations to the government based on the
affidavit filed by them in court.30

B. Joint Complaint by Several Aggrieved Consumers as an
Association Maintainable
The Locus Standi of Association of persons as consumers arising out of an
agreement to supply water with each individual cultivator. The issue related to
negligence in water supply. The question raised was as to the maintainability
of a complaint by all the cultivators clubbing claim and jointly filing petition in
State Commission. It was held that such a complaint was permissible.31
The amendments effected to the Act in 2003, vide amendments to section 2
(1) (b) (iv) read with section 13 (6) now authorise even a complaint to be filed
in a representative capacity and has further provided that to such complaint
the provisions of rule 8 of Order I of CPC would apply.

C. Complaint By Registered Association Maintainable
29 Consumer Education & Research Society, Ahmedabad v. Canara Bank, 1992 (1) CPR
531 (NC)
30 Consumer Education & Research Society v. Hindustan Ciba Geiry Ltd., 1992 (1) CPR
360 (NC)
31 Orissa Lift Irrigation Corporation Ltd v. Birakishore Rout, 1991(2) CPR 125 (NC)
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Complaint about the deficiency in housing was filed against Ghaziabad
Development Authority by EIL (an association of its employees). EIL was registered
after filing of the complaint. Point arose as to whether EIL can file complaint
and the National Commission held that EIL could file complaint. The complaint
was filed by registered association of 215 members and the Pecuniary claim
exceeded 20 lakh rupees collectively. It was held that National Commission
can be approached as an association though individual complaint would have
been much below pecuniary limit32.

VI. Conclusion
As observed earlier the generous rules relating to Locus Standi as applied to
constitutional Courts cannot be applied to litigations before the consumer forum.
The Consumer fora are bound by the provisions of the Consumer Protection
Act 1986.This has restricted the scope of Citizen advocates and other public
spirited citizens from filing cases before consumer fora. Two aspects are however
noteworthy. Firstly, the definition of the term “Consumer” under the provisions
of the Consumer Protection Act is a very restricted one. It does not take within
its ambit the rights of a citizen as consumer except in those cases where it
could be established that there has been direct payment of consideration to
the Government for the goods and services it provides. A citizen as a consumer
is entitled to fresh air to breathe and clean drinking water to consume. These
issues cannot even be agitated by citizens before consumer courts while a
public spirited citizen can raise these issues on behalf of all other citizens in a
constitutional court. The second aspect is that while a public spirited citizen may
not possibly be empowered to raise these issues before a consumer forum, he is
most entitled to raise these issues before statutory authorities. These distinctions
will have to be borne in mind by public spirited citizens and citizen advocates
so that it may guide them in approaching the proper forum for relief.

32 Engineers India Ltd.v. GDA (2001) 1 CPJ 8:2001 (1) CPR 57 (NC)

113

JUDICIAL SCRUTINY ON MEDICAL
NEGLIGENCE UNDER THE
CONSUMER PROTECTION ACT,
1986
J. Starmi*

I. Introduction
In the year 1986, India received a ‘Magna Carta’ in the history of
consumerism. It was this year that witnessed the enactment of the Consumer
Protection Act. The consumer protection in India is not a post modern thought, it
has evolved through centuries. Its roots can be found in Manu Smriti. Consumer
Protection has had relevance since the existence of consumers in India. Manu
Smritilays out a charter of ethics for sellers on how to sell consumer products to
consumers. It must be uberimaefidae1 and also states that the Caveat emptor2. It
also specifies the penalties that must be handed out to sellers who are unethical
in their actions. Manu Smriti prohibits the mixing of one commodity with other.
It also mandates proper disclosure of quantity and quality. In itself Manu Smriti
does not focus on consumer protection but does show the concern of ancient
society on consumerism matters. March 15 is celebrated as National Consumer
Rights Day marking the day when Bill for Consumer Rights was moved in the
US Congress.
Medical profession is one of the oldest professions of the world and is the most
humanitarian one. There is no better service than to serve the suffering, wounded
and the sick. Aryans embodied the rule that, Vidyonarayanoharihi (which means
*

Research Scholar, The Tamilnadu Dr.Ambedkar Law University, Chennai, Tamil-Nadu.

1

Uberrimaefidei, is a Latin phrase meaning “utmost good faith” (literally, “most abundant
faith”).

2

Under the doctrine of caveat emptor, the buyer could not recover from the seller for
defects on the property that rendered the property unfit for ordinary purposes. The only
exception was if the seller actively concealed latent defects or otherwise made material
misrepresentations amounting to fraud.
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doctors are equivalent to Lord Vishnu). Since long the medical profession is
highly respected, but today a decline in the standard of the medical profession
can be attributed to increasing number of litigations against doctors for being
negligent narrowing down to “medical negligence”3. Hospital managements are
increasingly facing complaints regarding the facilities, standards of professional
competence, and the appropriateness of their therapeutic and diagnostic
methods. When incidents like these begin to rise, the judiciary plays a vital role
to protect the consumer from medical negligence. This article broadly speaks
about the medical negligence under Consumer Protection Act, 1986 and how
judiciary responds the negligent activities of the doctors.

II. Medical Negligence
Negligence is a breach of a duty caused by omission to do something which
a reasonable man guided by those considerations which ordinarily regulate the
conduct of human affairs would do, or doing something which a prudent and
reasonable man would not do. Negligence becomes actionable on account of
injury resulting from the act or omission amounting to negligence attributable to
the person sued. The essential components of negligence are duty, breach, and
resulting damage4. The essential ingredient of mens rea cannot be excluded from
consideration when the charge in a criminal court consists of criminal negligence.
Medical negligence defined as, the failure to exercise rational caution and
capability during diagnosis and treatment over a patient in accordance to the
prevailing standards in force at that point of time. In case of Bolam v. Friern
hospital management committee,5 the test for establishing medical negligence
was set. “The doctor is required to exercise the ordinary skill of a competent
doctor in his field. He must exercise this skill in accordance with a reasonable
body of medical opinion skilled in the area of medicine”6. The National
Consumer Commission attempted to summarize the medical negligence law
in Dr. Kunal Saha v. Dr. Sukumar Mukherjee,7. Medical profession has been

3

Manjhuri Shahoo, Judicial Interpretation Of Medical Negligence Under Consumer
Protection, available at http://www.manjhurishahoo.com (last visited on June 16.2012).

4

Jacob Mathew v. State of Punjab, 2005(3) ALT (Crl)1 (SC):2005(5) SCJ 601.

5

(1957) 1 WLR 582.

6

Modi, Medical Jurisprudence and Toxi cology, 22nd Edn., 1999, Butterworths, New Delhi.

7

This case was decided on June 1, 2006. See Supra note 3.
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brought under section 2(1) (o) of CPA, 1986 which defines the term services8.
In Vasantha P. Nair v. Smt. V.P. Nair,9 the National Commission held a patient
to be a ‘consumer’ and a medical assistance a ‘service’. A doctor is held liable
for only his acts (other than cases of vicarious liability). Vicarious liability arises
in case of government hospitals where though the doctor is responsible,the
hospital has to pay the compensation.

III. Medical Negligence in Antagonism to
Professional Doctors
The following legal issues have been addressed and responded to by different
forums and courts in India. From the time of Lord Denning until now it has been
held in several judgments that a charge of professional negligence against the
medical professional stood on a different footing from a charge of negligence
against the driver of a motor car. The burden of proof is correspondingly greater
on the person who alleges negligence against a doctor. It is a known fact that
with the best skill in the world, things sometimes go wrong in medical treatment
or surgical operation. A doctor was not to be held negligent simply because
something went wrong.10 The National Commission as well as the Apex Court
in a catena of decisions has held that the doctor is not liable for negligence
because someone else of better skill or knowledge would have prescribed a
different treatment or operated in a different way. He is not guilty of negligence if
he has acted in accordance with the practice accepted as proper by a reasonable
body of medical professionals.11
The Hon'ble Supreme Court in the case of Dr. LaxmanBalkrishna v. Dr.
Triambak,12 has held the above view that“ all medical negligence cases concern
8

“Service” means service of any description which is made available to potential users
and includes the provision of facilities in connection with banking, financing, insurance,
transport, processing, supply of electrical or other energy, board or lodging or both,
[housing construction], entertainment, amusement or the purveying of news or other
information, but does not include the rendering of any service free of charge or under
a contract of personal service.

9

I (1991) CPJ 685.

10 S V Joga Rao, 25.3 Symposium 361-37 (2009).
11 A. S. DEOSKAR, Medical Jurisprudence Toxicology and Forensic Science for Court Room
with Case Laws 337 (All India Reporter, 2010).
12 AIR 1969 SC at pg 128.
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various questions of fact, when we say burden of proving negligence lies on the
Complainant, it means he has the task of convincing the court that his version
of the facts is the correct one”. In the case of Indian Medical Association v.
Santha,13 the Apex Court has decided that the skill of a medical practitioner
differs from doctor to doctor and it is incumbent upon the complainant to prove
that a doctor was negligent in the line of treatment that resulted in the loss of
life of the patient. Therefore, a judge can find a doctor guilty only when it is
proven that he has fallen short of the standard of reasonable medical care. The
complainant is to prove the negligence or deficiency in service by adducing
expert evidence or opinion and this fact is to be proved beyond all reasonable
doubts. Mere allegation of negligence will be of no help to the complainant14.
In Smt. Vimlesh Dixit v. Dr. R.K. Singhal,15 the court held that, only the report
of the Chief Medical Officer has been produced wherein it said that the patient
is a case of post-traumatic wrist drop. It is not said that it is due to any operation
or the negligence of the doctor. The mere allegation will not make out a case of
negligence, unless it is proved by reliable evidence and is supported by expert
evidence. It is true that the operation has been performed. It is also true that
the complainant has many expenses but unless the negligence of the doctor is
proved, she is not entitled for any compensation. In Dr. Kamta Prasad Singh
v. Nagina Prasad,16 the forum has decided from this yardstick, post-operative
infection or shortening of the leg was not due to any negligence or deficiency
in service on the part of the opposite party appellant. Deficiency in service thus
cannot be fastened on the opposite party.

IV. Proof of Medical Negligence
The principle of Res ipsa loquitur17 has not been generally followed by the
Consumer Courts in India including the National Commission or even by the
Apex Court in deciding the case under CPA.18 It has been held in different
judgments by the National Commission and by the Supreme Court that a charge
13 1995 (6) SCC at pg 651.
14 Smt. Savitri Singh v. Dr.Ranbir PD. Singh, I (2004) CPJ 25 (Bihar).
15 I (2004) CPJ 123 (Uttaranchal).
16 III (2000) CPJ 283 (WB).
17 Res ipsa loquitur is a legal Latin phrase which translates to “the thing speaks for itself.”
18 Supra note 3.
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of professional negligence against a doctor stood on a different footing from
a charge of negligence against a driver of a vehicle. The burden of proof is
correspondingly greater on the person who alleges negligence against a doctor.
It is a known fact that even when a doctor with the best skills is involved, things
sometimes go wrong during medical treatment or in a surgery. A doctor is not
to be held negligent simply because something went wrong.19 Simply because
the patient's eyesight was not restored satisfactorily, this account alone is not
grounds for holding the doctor guilty of negligence and deficient in his duty. It
is settled law that it is for the complainant to prove the negligence or deficiency
in service by adducing expert evidence or opinion and this fact is to be proved
beyond all reasonable doubt.
Mere allegation of negligence will be of no help to the complainant20. An
allegation of medical negligence is a serious issue and it is for the person who
sets up the case to prove negligence based on material on record or by way
of evidence. The complaint of medical negligence was dismissed because the
applicant failed to establish and prove any instance of medical negligence.21
Merely because the operation did not succeed, the doctor cannot be said to be
negligent and the appeal of the doctor was allowed.22 In another case, an X-ray
report indicated a small opacity that similar to an opaque shadow that becomes
visible for many causes other than a calculus .23 It could not be assumed that
a stone existed in the right kidney that had not been operated upon. Under the
circumstances, the judges did not think that any case of negligence has been
made by the Complainant. This petitionwas, therefore, allowed.24

V. Role of Expert Evidence on Medical Negligence
The medico-legal expert is not a detective. He may use his knowledge and
intelligence to help the police to solve a crime and his role should be to furnish
the police with specific information on matters of which he has specialized
knowledge. All medical negligence cases concern various questions of fact,
when we say burden of proving negligence lies on the complainant, it means
19 Supra note 9.
20 Dr.Akhil Kumar Jain v. Lallan Prasad, II (2004) CPJ at pg 504.
21 Mam Chand v. Dr. GS Mangat of Mangat Hospital, I (2004) CPJ 79 (NC).
22 Dr. (Smt) KumudGarg v. Raja Bhatia, I (2004) CPJ 369.
23 Supra note 9.
24 Dr.Harkanwaljit Singh Saini v. Gurbax Singh, I (2003) CPJ 153 (NC).
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he has the task of convincing the court that his version of the facts is the correct
one. No expert opinion has been produced by the complainant to contradict the
report of the Board of Doctors. The appeal of the Complainant was dismissed
with costs as no expert opinion has been produced by him.25 The Commission
cannot constitute itself into an expert body and contradict the statement of the
doctor unless there is something contrary on the record by way of an expert
opinion or there is any medical treatise on which reliance could be based26.
In this case there was a false allegation of urinary stone not being removed as
shown by a shadow in the x-ray. The burden of proving the negligent act or wrong
diagnosis was on the complainant and the appeal was dismissed in another
case of alleged medical negligence as no expert evidence was produced.27
In Sardool Singh v. Muni Lal Chopra,28 it was not a case of apparent
negligence on the part of the surgeon in conducting the operation, but about
the quality of the plate used for fixing the bone. The court held that, the
complainant has not produced any expert witnesses to prove that there was any
fault in the performance of the operations. The District Forum rightly held that
the complainant had failed to prove his case. This expert evidence is useful for
come to a positive finding in National Commission as well as Apex court29. The
complainant has failed to discharge the onus to prove negligence or deficiency
in service30 due to lack of expert evidence.

VI. Medical Profession under the Criminal Law
The criminal law has invariably placed the medical professionals on a
pedestal different from ordinary mortals. The Indian Penal Code enacted as
far back as in the year 1860 sets out a few vocal examples. Section 8831 in the
25 Amar Singh v. Frances Newton Hospital, I (2001) CPJ 8.
26 Dr.Karkanwaljit Singh Saini v. Gurbax Singh, I (2003) CPJ 153 (NC).
27 Ns Sahota v.New Ruby Hospital, II (2000) CPJ 345.
28

zI (1999) CPJ 64 (Punjab)

29 Dr.Manjit Singh Sandhu v. Uday Kant Thakur, III (2002) CPJ 242
30 Jai Prakash Saini v. Director, Rajiv Gandhi Cancer Institute and Research Centre, I (2003)
CPJ 305 (Delhi).
31 Sec 88 of IPC: “Act not intended to cause death, done by consent in good faith for
person’s benefit. Nothing which is not intended to cause death, is an offence by reason
of any harm which it may cause, or be intended by the doer to cause, or be known by
the sore to be likely to cause, to any person for whose benefit it is done in good faith,
and who has given a consent, whether express or implied, to suffer that harm, or to take
the risk or that harm”.
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Chapter on General exceptions provides exemption for acts not intended to
cause death, done by consent in good faith for the benefit of the patient. Section
9232 provides for exemption in good faith for the benefit of a person without his
consent though the acts cause harm, to a person has not consented to suffer
such harm. Sections 5233, 80, 81, 83, 88, 90, 91, 92, 304-A34, 33635, 33736
and 33837all cover the acts of medical malpractices. It is well known that a
doctor owes a duty of care to his patient. This duty can either be a contractual
duty or a duty arising out of tort law. In some cases, however, though a doctorpatient relationship is not established, the courts have imposed a duty upon the
doctor. In the words of the Supreme Court “every doctor, at the governmental
hospital or elsewhere, has a professional obligation to extend his services with
due expertise for protecting life”. These cases are however, clearly restricted to
situations where there is danger to the life of the person. Impliedly, therefore,
in other circumstances the doctor does not owe a duty.

VII. Reasonable Care and Protection
The practitioner must bring to his task a reasonable degree of skill and
knowledge, and must exercise a reasonable degree of care. Failure to use due
32 Sec 92 of IPC: “Act done in good faith for benefit of a person without consent.- Nothing
is an offence by reason of any harm which it may cause to a person for whose benefit
it is done in good faith, even without that person’s consent , if the circumstances are
such that it is impossible for that person to signify consent, or if that person is incapable
of giving consent, and has no guardian or other person in lawful charge of him from
whom it possible to obtain consent in time for the thing to be done with benefit.”
33 Sec 52 of IPC, “Good faith”- Nothing is said to be done or believed in “good faith”
which is done or believed without due care and attention.
34 Sec 304A states that “whoever causes the death of a person by a rash or negligent act
not amounting to culpable homicide shall be punished with imprisonment for a term of
two years, or with a fine, or with both”.
35 Sec 336 of IPC, “Act endangering life or personal safety of others. Whoever does any
act so rashly or negligently as to endanger human life or the personal safety of others,
shall be punished with imprisonment of either description for a term which may extend
to three months, or with fine which may extend to two hundred and fifty rupees, or with
both”.
36 Sec 337 of IPC, “Causing hurt by act endangering life or personal safety of others.
Whoever causes hurt to any person by doing any act so rashly or negligently as to
endanger human life, or the personal safety of others, shall be punished with imprisonment
of either description for a term which may extend to six months, or with fine which may
extend to five hundred rupees, or with both”.
37 Sec 338 of IPC, “Causing grievous hurt by act endangering life or personal safety
of others Whoever causes grievous hurt to any person to doing any act so rashly or
negligently as to endanger human life, or the personal safety of others, shall be punished
with imprisonment of either description for a term which may extend to two years, or with
fine which may extend to one thousand rupees, or with both”.
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skill in diagnosis with the result that wrong treatment is given is negligence38.
In medical negligence cases, it is for the patient to establish his case against
the medical professional and not for the medical professional to prove that
he acted with sufficient care and skill39. The National commission has also
taken the same view observing that a mishap during operation cannot be said
to be deficiency or negligence in medical services40. Negligence has to be
established and cannot be presumed.41Both the lower forum have held that
there is no evidence brought on record by the complainant to show that there
was any negligence by the respondent while implanting the lens in the eye of
the complainant resulting in a persistent problem in the left eye42.
In the case of, Nirmalendu Paul v. Dr. P.K. Bakshi,43 the forum held that
there is hardly any cogent material to substantiate the allegation contained in
the petition of complainant. Hence, the complainant has failed to prove the
allegations against the opposite parties. Again, the National Commission in
Sethuraman SubramaniamIyer v. Triveni Nursing Home,44 held that expert opinion
in medical negligence played an effective role. In another case it apprehended
that, the absence of such evidence regarding the cause of death and absence of
any expert medical evidence, the complainants have failed to prove negligence
on the part of the opposite parties45. As per the law, a defendant charged with
negligence can clear himself if he shows that he acted in accordance with the
general and approved practice. It is not required in the discharge of his duty
of care that he should use the highest degree of skill, since this may never be
acquired. Even a deviation from normal professional practice is not necessary
in all cases evident of negligence46. In the case of Martin F. D'Souza v. Mohd.
38 Halsbury’s Laws of England, 36- (Vol.30, 4th Edn.).
39 Refer to the decision of the Madhya Pradesh High Court in the case of Smt. Sudha Gupta
v. State of M.P. 1999 (2) MPLJ 259.
40 Marble City Hospital and Research Centre v. V.R. Soni, II (2004) CPJ 102 (MP)
41 Refer to the decision of the National Commission in the case of Kanhiya Kumar Singh
v. Park Medicare and Research Centre, III (1999) CPJ 9 (NC) - (2000) NCJ (NC) 12. A
similar view has been taken by the MRTP Commission in the case of P.K. Pandey vs. Sufai
Nursing Home, I (1999) CPJ 65 (MRTP) - 2000 NCJ (MRTP) 268. Refer to the National
Commission’s decision in Vaqar Mohammed Khan. v. Dr. S. K. Tandon, II (2000) CPJ
169.
42 Inderjeet Singh v. Dr.Jagdeep Singh, III (2004) CPJ 20 (NC)
43 III (2000) CPJ 79.
44 1998 CTJ 7.
45 Surinder Kumar (Laddi) v. Dr. Santosh Menon, III (2000) CPJ 517
46 Rajinder Singh v. Batra Hospital and Medical Research Centre and Anr, III (2000) CPJ 558.
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Ishfaq,47 the Supreme Court of India quite explicitly addresses the concerns of
medical professionals regarding the adjudicatory process that is to be adopted by
courts and forums in cases of alleged medical negligence filed against doctors.
This case was over ruled by V. Kishan Rao v. Nikhil Super Speciality Hospital48
& a Srimannarayana v. DasariSanlalumari & Others49

VIII. Conclusion
Therefore, though it is necessary to expose the errant practices being
undertaken by doctors, at the same time it is in the interest of the patients to also
protect the rights of the doctors and to understand the risks involved while the
doctors are dealing with complicated cases. Doctors should be more careful to
perform their duties thoughonly on account of gross lack of competency or gross
inattention, or wanton indifferences to the patient’s safety, should proceedings
be initiated against a doctor. Under CPA, consumer dispute can be remedied
only with compensation. Moreover, the procedural aspect is too lengthy which
is why the consumer forum should dispose cases in a speedy manner. A healthy
medical environment can create a great society and therefore,it is strongly
recommended that the services provided at the government hospitals should
be brought within the ambit of the services under the Consumers Protection
Act (CPA), 1986, in order to ensure the accountability and promote sense of
responsibility among the personnel who are employed in these hospitals to
look after the welfare of general public and restore the faith of general public
in these institutions.

47 Martin F. D'Souza v. Mohd.Ishfaq, 2009 (2) SCC 40.
48 (Arising out of SLP(C) No.15084/2009)Supreme Court of India. 8 March 2010.
49 2013(1)SCALE 606
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I. INTRODUCTION
The United Nations Guidelines on Consumer Protection, 1985 and the
United Nations Principles on Business and Human Rights, 2011 have clearly
stated that consumer rights are human rights. In India it is the duty of the State
to guarantee to every citizen of this country, a right to live with human dignity,
free from exploitation. This right to live with human dignity enshrined in Article
21 of the Constitution of India is derived from the Directive Principles of State
Policy. The Directive, contained within Article 38, lucidly declares in unequivocal
terms that the State shall secure a social order for the promotion of welfare of
the people and shall effectively work to achieve a social order in which justice,
economic and political, shall inform all the institutions of the national life.
Article 19 (1)(g) of the Constitution of India guarantees a right to all citizens
to carry on any occupation, trade as business, thereby ensuring that the State
cannot prevent a citizen from carrying on a business, except by a law imposing
reasonable restrictions in the interest of the general public under Article 19 (6).
Now, the need for consumer protection is paramount in view of the fact that
India is facing an ever-increasing population and consequently an expanding
need for many goods and services for which there is no commensurate supply.
In India, Consumer Awareness has a very recent origin. The reasons appear to
be lack of education, poverty, illiteracy, lack of information, and ignorance of
legal rights and remedies available. Taking all of these into consideration the
Indian Government established the Consumer Disputes Redressal Commission/
Forum under the Consumer Protection Act, 1986 (CoPrA). It was set up mainly
so that consumers could get justice. At present there are 35 State Commissions,
one each in a State/UT (all are currently functioning), and 629 District Fora
among which 601 District Fora are currently working.
It is because of a shift from Caveat Emptor to Caveat Venditor that Consumers
are considered to be kings in a free market and the sellers are guided by the will
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of consumers. But even after 25 years of CoPrA, the object of the CoPrA has
not been achieved satisfactorily because of manufacturers and Service Providers
not doing business ethically and State Governments’ failure in implementing
CoPrA properly.
There are, however some agencies doing excellent work for protecting the
interests of consumers. One of them is NLSIU.

II. About NLSIU
The NATIONAL LAW SCHOOL OF INDIA UNIVERSITY, BANGALORE came
into existence through a Notification under the NATIONAL LAW SCHOOL
OF INDIA UNIVERSITY ACT, 1986. It signified the culmination of joint efforts
by the Judiciary, the Bar Council of India, the Karnataka Bar Council and the
Government of Karnataka. Its main aim was to reform legal education and
to establish a centre of excellence for legal education and research in India
under the leadership of the Founder Director Padmashri. Prof.Dr.Madhava
Menon. The Chief Justice of India is the Chancellor of the University, while the
Chairman, Bar Council of India, is the Chairman of the General Council. These
connections lend a stature and prestige to the School which is unparalleled
in the history of legal education in India. NLSIU has been recognized for its
innovative approach and experimentation in the pursuit of excellence in legal
education since its inception.

III. NLSIU Chair on Consumer Law and Practice
A Consumer Law and Practice Chair (CLAP) was established in August
2008, at NLSIU by the Ministry of Consumer Affairs, Food & Public Distribution
Department of Consumer Affairs, Government of India, New Delhi, to promote
research, teaching, publication and training in Consumer Law and Practice.
CLAP is acting as a “Think Tank” for the Research and Policy related issues on
Consumer Law and Practice and has also laid emphasis on developing Consumer
Affairs as a distinct subject of study, both at the Under Graduate & the Post
Graduate levels. A curriculum has been developed and it is being taught to the
Under Graduate students as well as Post Graduate students in law at NLSIU.
CLAP is encouraging and supervising the candidates for research degrees, such
as M.Phil, Ph.D and LL.D as well as, aiding them in developing skills pertaining to
this branch of law. Empirical research is also being carried out on various aspects
124

NlSIU Activism on Consumer Protection

affecting Consumer affairs, besides Publishing research articles in National and
International Journals. The Author of this article has been heading CLAP since
its establishment. The author’s work has been recognised at the national level
and he has received a National Award called “Legal Education Innovation
Award-2013”. At the international level too, his work has been recognised and
he has been unanimously selected as a Member of the Executive Council of
‘International Association on Consumer Law’ (IACL) in 2013.
Further the Chair is providing necessary expert inputs for formulation of
policy / programs / schemes of the Department of Consumer Affairs; identifying
and disseminating best practices in the field of Consumer Protection Laws and
Practice; publishing research studies and books, monographs, and pamphlets
to fill existing knowledge gaps. This has been made possible with the help of
the CWF grant, and by periodically organizing, National Workshops, Seminars,
Training Programmes, Guest Lectures, National Essay Competitions, Regional
Consultations, Round Table Conferences, Students Field Visits, Short-Term
Training Programs for the Law Teachers, Professionals, NGOs and others.
A Bi-annual Newsletter “March of Consumer Law and Practice” on Consumer
Affairs, containing brief reports on the activities of the Chair and other significant
legal developments in the field of Consumer Affairs, is also being published.
Bringing forth comments on new bills and legislations, summaries of leading
judicial decisions of the Supreme Court and the High Courts as well as the
National Consumer Disputes Redressal Commission and the State Consumer
Disputes Redressal Commissions, is also a part of its work profile. This newsletter
is being sent, free of cost to the National Commission, all State Commissions
as well as, the District Forums of Karnataka. All published Newsletters are
electronically uploaded on the CLAP website http://clap.nls.ac.in. This year CLAP
is launching an Annual International Journal entitled “International Journal on
Consumer Law and Practice” which shall include the best practices of foreign
countries and the development of Consumer Laws at the International level.
As legal information to support consumers becomes readily available, it is
envisaged that consumer awareness will also increase and consumers will be
able to exercise their rights more proactively. The Consumer Chair activities are
recognised at the International level and the prestigious ‘Consumer International’
(CI) has recognised it as a Support Member in 2013.
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IV. The Post Graduate Diploma in Consumer Law
and Practice
For the first time in India a one year Distant Education Diploma in Consumer
Law and Practice Course has been started and it is aimed at sensitizing people
about their Consumer Rights. This course provides opportunity for candidates
to receive advanced instructions in the relationship and interplay between
existing consumer related legislation and the changing economic and market
scenario. The Diploma is specially designed to meet the needs of those whose
prior education has taken place in a field other than law and who would like
to supplement their database with in-depth knowledge of Consumer Laws. The
five subjects which are dealt with are ‘Introduction to Law & Legal Systems’,
‘Development of Consumer Protection Law’, ‘Product Liability and Service
Providers Liability’, ‘Alternate Disputes Redressal Mechanism & Dissertation’.
This Diploma is essentially a supplementary qualification, and intends to
impart specialized knowledge and skills. This course is aimed at equipping every
person in India with awareness about their Consumer Rights. Manufacturers and
Service Providers are also trained to learn about Professional Ethics, as well as,
Responsibilities and Liabilities. It helps all professionals like Lawyers, Doctors,
Pharmacists, Health Workers, Engineers, Software Professionals, Consumer
Disputes Redressal Forum Members, Company Executives, Journalists, Farmers,
Non-Governmental Organizations, Government Officials and Manufacturers,
Retailers, and Sellers with their day-to-day activities.
Many senior officers of the Ministry of Consumer Affairs, Govt. of India have
enrolled for the one year distant education course i.e. Post Graduate Diploma
in Consumer Law and Practice at NLSIU. With Government officials as well as
lay consumers, particularly the youth, getting exposure and training to raise the
general level of awareness, it is hoped that the manufacturers and the markets
will also develop more ethical processes of production and product promotion.
At NLSIU, Consumer Protection Law is also being taught as an
independent subject for Under Graduate and Post Graduate Students and
as a Seminar Course which covers specific issues of Consumer Protection.
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V. Consumer Activism of the Students of NLSIU
The students are actively involved in all the activities of the Consumer Chair.
Every year while studying these courses, they visit Consumer Welfare Departments
like the Bureau of Indian Standards, Legal Metrology Department, Public Health
Institute Department, Drugs and Cosmetics Department, and Laboratories to
get practical experience.
In India majority of consumer welfare legislations are good but
implementation at the State level is very weak due to many reasons. Majority
of the State Governments are not giving importance to these departments or
their infrastructure, appointment and training of staff, updating lab equipment,
etc. In this regard the students of NLSIU assist many Karnataka Government
Departments in their duties. Some students went along with drug inspectors and
inspected all Blood Banks of Bangalore to check routine activities of the Blood
Banks; while others assisted the Legal Metrology Inspectors in testing Auto and
Taxi meters in Bangalore. Students have also assisted Government officers in
providing justice to Physically Challenged persons.
Further, they have taken Consumer Protection issues very seriously and have
filed eight cases against Unfair Trade Practices before District Forums and State
Commission of Karnataka; one Public Interest Litigation (PIL) has also been filed
before High Court of Karnatka on Implementation of Consumer Protection Act,
1986. All these cases are filed in their personal capacity to achieve the object
of CoPrA. The details of the cases are as follows:

a) Unfair Trade Practice: Price of Goods at Malls and

outside
Aditya Banavar and others v. M/s Pepsi Co. Indian Holdings
Pvt. Ltd and others, Complaint No.155/2011 (Date of
Judgment 1st April 2011)
Aditya Banavar and four other students (now Advocates) filed a complaint
at the Consumer Forum against Pepsi for unfair trade practice. The grievance
was that the Maximum Retail Price (MRP) of certain commodities in these malls
has been deliberately labeled as much higher than the MRP of the commodities
outside the malls i.e., the MRP of a Pepsi Can is ` 25 outside the mall, whereas
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the MRP of the same is ` 50 in the mall. Similarly, a Nimbooz Pet Bottle costing
` 15 (MRP) is marked at ` 50 in the mall. Also, an Aquafina Water Bottle, whose
MRP is ` 15 outside, is marked at ` 20 in the mall.
The students themselves argued the case before the Bangalore District
Consumer Forum and won it. Then Pepsi filed an appeal before Karnataka
State Commission which is pending since 18 months, even though CoPrA says
the case has to be disposed of within 3 months.

b) Unfair Trade Practice: Misleading Advertisements
Students of NLSIU observed that in India, there is no comprehensive legislation
to control misleading advertisements. False/misleading advertisements are not
just unethical but also violate several rights of the consumers.
On the basis of the claims of the advertisements of cosmetics like hair
damage therapy, dandruff care, energy fresh spray, slimming lotions, fairness
cream for men and sun control lotion, students purchased these cosmetics and
tested them on themselves. Using these products on themselves, the students
found that the effect of these cosmetics did not match the claims made by the
manufacturers. Then they issued a legal notice asking for many clarifications
like scientific basis for the claims; Survey Sample; Side effects; approval from
State or Central Government Departments, etc. However, all of them did not
clarify the queries asked in the legal notices. Then the students filed six cases in
their personal capacity as consumers, before the Karnataka State Commission
and Bangalore District Forum for justice. One complaint was filed before the
Advertisement Standard Council of India (ASCI) on 27th September 2012 to test
whether it works effectively for consumers or not. So far no complaint number
or reply from ASCI has been received. The details of the cases on misleading
advertisements are given below:
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Sl. No

Case Name

Before Forum/Commission/
ASCI/
High Court (Nature of Case)

1.

NLSIU Students Karnataka State Commission
v. L’oreal India
Bangalore
Pvt. Ltd (Garnier
Men Cream)
Complaint
No.2119/2012

2.

NLSIU
Students v.
Dove Damage
Therapy
Dandruff Care
Shampoo
Complaint
No.2119/2012
NLSIU Students
v. Nivea Energy
Fresh Spray
Complaint
No.2120/2012

3.

Present
Stage
Objections

Bangalore District Consumer
Forum
Misleading Advertisements- Unfair
Trade Practice

Objections

Bangalore District Consumer
Forum
Misleading Advertisements- Unfair
Trade Practice

Objections

Bangalore District Consumer
Forum
Misleading Advertisements- Unfair
Trade Practice

Objections

4.

NLSIU Students
v. Himalaya
Herbals
Fairness Cream
Complaint
No.2121/2012

5.

NLSIU Students Bangalore District Consumer Forum Objections
v. VLCC Health Misleading Advertisements- Unfair
Care Ltd.
Trade Practice
Complaint
No.2122/2012

6.

NLSIU Students Bangalore District Consumer Forum Objections
v. L’oreal India
Misleading Advertisements- Unfair
Pvt. Ltd (Garnier Trade Practice
Sun Control
Cream)
Complaint
No.2123/2012
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7.

8.

NLSIU Students
v. Vivel Active
Fair Cream
(ITC)
NLSIU Students
v.Govt.of
Karnataka
Public Interest
Litigation (PIL)

Advertisement Standard Council
of India (ASCI)

Objections

High Court of Karnataka
Establishment of Consumer
Forum/ Appointment of Members/
Administrative Staff/ Infrastructure

High Court
directed
Government
for
implementation

c) Public Interest Litigation (PIL) on Implementation of the
Consumer Protection Act, 1986 in Karnataka State
CLAP Chair has done empirical research on the Implementation of Consumer
Protection Act, 1986 in Karnataka State. On the basis of this report Mr.Basavana
Gouda and four other students have filed a Public Interest Litigation (W.P.
No.50856/2012) before the Karnataka High Court.
According to petitioners, more than half of the 30 District Consumer Disputes
Redress forums, across the State, including the State Commission were either
without a President or lacked the stipulated number of members. While there
were no Consumer Forums in Ramanagar, Yadgir and Chikkaballapur districts,
lack of administrative staff, proper infrastructure, meager salary for members, no
established District Councils and State Councils etc. were also some other issues. On
3rd June 2013, the Hon'ble High Court of Karnataka directed the State Government
to fill up all the vacancies at the State Commission and the District Forums.

d) Drafting of Legislations
The CLAP submitted its Review Report on the Karnataka Essential Commodities
(Public Distribution System) Control Order, 1992 on 2nd December 2013 to the
Ministry of Food, Civil Supplies and Consumer Affairs Department of Karnataka.
At present, Indian consumers are exploited through misleading advertisements
by majority of manufacturers and service providers. In this regard Ministry of
Consumer Affairs, Food & Public Distribution, Department of Consumer Affairs,
Government of India, New Delhi, has organised four regional workshops, at
Bangalore, Kolkata, Guwahati, and Ahmedabad with all stake holders. The
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outcome of the regional workshops propounded the need for comprehensive
legislation to control misleading advertisements apart from the strengthening of
existing regulators to control misleading advertisements more effectively. As a
result, Ministry of Consumer Affairs has asked NLSIU to draft a model legislation
to control misleading advertisements.

e) Student Appointments as Legal Advisors to MNCs
Students receive a very good exposure of Consumer Protection during their
five years at NLSIU. After completion of the law degree, majority of students
join Multi-National Companies as Legal Advisors in India and are expected to
take care of Consumer Protection issues very effectively. It is hoped that general
consumers will stand to benefit from these appointments within MNCs.

I. Conclusion
It is a known fact that without active participation of consumers, the
Government alone cannot protect consumers from being exploited by businesses.
There are also plenty of International and National laws to take care of
consumers, and their numbers are constantly increasing. However, there is no
doubt that these can prove to be effective only when consumers are alert, and
authorities sincere in their implementation.
It is appropriate to mention at this juncture that as the youth of our country,
one of the biologically youngest in the world, gets trained to stand up for their
rights and responsibilities as consumers, India’s future surely looks bright.
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