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It is with immense pleasure that I present the third issue of the International 
Journal on Consumer Law and Practice, 2015. The journal is truly a one-
of-its-kind endeavor of the Chair on Consumer Law and Practice at the 
National Law School of India University, Bengaluru. established by the 
Ministry of Consumer Affairs, Food and Public Distribution, Department 
of Consumer Affairs, Government of India, New Delhi. 

The Chair on Consumer Law and Practice is acting as a “Think Tank” for 
the Research and Policy related issues on Consumer Law and Practice. 
This year, the most monumental accomplishment of the Chair includes 
being sanctioned one crore rupees by the Ministry of Consumer Affairs, 
Government of India, for setting up an ‘Online Consumer Mediation 
Centre’ at the NLSIU.   

Given the pre-eminent relevance of Consumer Protection Law(s) to 
both the society and the individual consumer, this journal is a crucial 
step towards meeting the goal of enlightening students, academicians, 
practitioners, legal professionals, etc. about growing trends in this area, 
with an international perspective in mind. 

We feel truly honoured to have received a phenomenal response to our 
call for articles. We have endeavoured to include these excellent write-ups 
from authors across the globe, covering very diverse and intriguing facets 
of the field of Consumer Law and Practice.

I would like to thank Mr. Mahesh S. Betasur, Research Assistant and Ms. 
Bhuvanyaa Vijay, Student, NLSIU who have contributed to the making of 
this issue and whose work increased the quality of articles even more.

EDItorIaL

Prof. (Dr.) ashok r. Patil
Chief Editor
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artICLE 255 of thE ohaDa UnIforM aCt on 
GEnEraL CoMMErCIaL LaW anD ConSUMEr 

ProtECtIon: thE nEED to ExPErIMEnt

Dr. Roland Djieufack, (Ph.D.)*

abStraCt

This article sets out to vividly illustrate that the duties of the seller contained 
in Article 255 of the OHADA Uniform Act on General Commercial Law has some 
bearings on the consumer buyer. Various provisions of the Act, in particular Article 
255, make inroads into the consumer law position to strengthen the position of 
the consumer vis-à-vis the commercial buyer. Undoubtedly, sellers are facing an 
onerous task to comply, and eventually attempt to comply, with the satisfaction 
of consumers through the regulation of their commercial transactions with the 
commercial buyer. Adopting an in-depth content analysis and critical evaluation 
of primary and secondary data, the paper concludes that the Uniform Act is a true 
recognition of the Latin phrase caveat venditor under the UAGCL. This will raise 
a greater awareness among sellers to compel their suppliers to supply them with 
quality goods in order to meet up with the expectations of commercial buyers. 
Consequently, consumers to a larger extent would benefit from such measures as 
contained in Article 255.

IntroDUCtIon

The implied warranty of quality or fitness for particular purpose was 
first developed in Anglo-American jurisprudence in the early 19th century.1 
This was universally characterised by the slogan, caveat emptor; the thing is 
sold as it is, let the buyer beware; who does not open his eyes may open his 
purse.2 In England, the warranty of merchantability was first established by 
Lord Ellenborough in 1815 not in issues of sale of goods but in commercial 

* Senior Lecturer, Faculty of Law and Political Science, University of Dschang; Part-time 
Lecturer in the Department of Law, University of Buea, Cameroon.

1 George G. Bogert & Eli E. Fink, “Business Practice Regarding Warranties in the Sale 
of Goods”, (1930-1931) 24 Illinois Law Review, pp. 400-417, p. 401.

2 Ernst Rabel, “The Nature of Warranty of Quality”, (1950), vol. 24 (3) Tulane Law Review, 
pp. 273-287, p.274. Walton H. Hamilton, ‘The Ancient Maxim Caveat Emptor’, (1931) 
40 (8) Yale Law Journal, pp. 1133-1187.
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navigation and manufacturing of agricultural and mining products. Prior to 
this time, particularly in the seventeenth century commerce and trade were 
subjected to intolerable abuse and fraud.3  In fact, 17th century onwards, 
doctrine of caveat emptor was given a new lease of life because of the 
influence of an emergent individualism and notions of laissez-faire which 
strongly opposed mediaeval regulation of quality by guilds, church and 
the state. 

It was in this popular frame of mind which emerged the adage, “Let 
the buyer beware”: caveat emptor. The ideology of caveat emptor was 
popular with the common folk. It denoted to them that they could stand their 
own ground with tricks of the merchants. The doctrine of caveat emptor 
was best calculated to excite that caution and attention which all prudent 
men ought to observe in making their contracts. As a principle regulating 
the legal relationship between buyer and seller, caveat emptor is today a 
pretty sick horse.4 It is not so much the buyer as it is the manufacturer and 
the seller who must beware, on penalty of damages. The rise and fall of 
this Latin phrase, which had attained the status of an ancient maxim, has 
brought damaging effects to the buyer in his relationship with fraudulent 
sellers and local consumers who are the end users of the goods. The total 
absence of any express warranty by the seller did not afford much protection 
to the buyer over the goods he bought from the seller. In some cases the 
exceedingly low grade or poor quality of the article sold to the buyer 
explained the failure to warrant by the seller. In many cases, sellers were in 
fact very liberal in making adjustments to reliable customers since sale was 
customarily by description or sample and the implied warranty thus obviates 
the necessity of any express warranty.5 The doctrine of caveat emptor had 
a strong influence and retarded the development of not only implied but 

3 George G. Rogert, ‘‘Express Warranties in Sales of Goods’’, (1923-1924) 33 Yale Law 
Journal, pp. 14-32, p. 15. Friedrich Kessler, ‘‘The Protection of the Consumer under 
the Modern Sales Act, Part I’’, (1964) 74 Yale Law Journal 262, pp. 1-27.

4 Charles T. Leviness, ‘‘Caveat Emptor versus Caveat Venditor’’, (1943),7 (7) Modern 
Law Review, pp. 177-200, p. 177.

5 George G. Bogert & Eli E. Fink, ‘‘Express Warranties in Sales of Goods,’’op cit, p. 403.
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also express warranties. In spite of administrative and trade regulations 
which cause the decline of trade and commerce, it gave impetus for the 
development of the concept of implied warranty of merchantability. The 
concept of implied warranty for the fitness for the buyer’s particular purpose 
got developed and was recognised as something separate and distinct from 
that of merchantable quality.  From its inception, breach of warranty was 
a tort. Action was passed on breach of assumed duty and the wrong was 
considered to be a form of misrepresentation in the nature of deceit. The 
tort element served as a sound argument for those who intend to extend 
implied warranties of quality from the buyer to the ultimate consumer in 
the absence of privity of contract between the two.

The idea of quality has become more important in the present-day 
world where the consumer-buyer of goods is guided on the basis that the 
development of a modern nation is based on increase in products of reputable 
sellers to expect responsibility for defective goods sold to the commercial 
buyers. This notion of the consumer accompanied with responsibility has 
best influenced upon sellers in running their business in order to ensure 
conformity of the goods they sell to commercial buyers. An enduring legacy 
of globalisation is the widespread prevalence of sophisticated goods which 
through the medium of cross-border trade involves the flow of those goods 
across national frontiers. The saleability of those goods for the commercial 
buyer rests on laws in place in ascertaining the conformity of the goods. 

The contract of sale of goods covers such an extraordinarily wide range 
of transactions that it seems necessary to set out a single standard of quality 
appropriate to guarantee the conformity for commercial concerns. 

Accordingly, it is remarkable to note that the harmonisation of 
business law in Africa is situated in this same line of reasoning. This is 
the case of the Organization for the Harmonisation of Business Laws in 
Africa (better known by its French acronym OHADA).6 Accordingly, the 

6 This French appellation refers to Organisation pour L’Harmonisation en Afrique du 
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warranty protection has been made available to the commercial buyer 
under the OHADA Uniform Act on General Commercial Law7 on the basis 
of the “conformity” requirement unlike their Common law counterparts 
which put at the disposal of the buyer implied and express warranties.8 
The Uniform Act on General Commercial Law has worked out a unified 
treatment of the complete sales responsibility of the seller under the duty 
of conformity.9 Therefore, the importance of conformity today under the 
OHADA legislation as a result of the ineffectiveness of the caveat emptor 

Droit des Affaires.  The primary objective of this treaty was to provide a secure legal 
and judicial environment for business to operate in. The Treaty setting-up OHADA 
was signed at Port-Louis, Mauritius Island on 17 October 1993, as revised at Quebec, 
Canada, on 17 October 2008. The revisions became effective on 21 March 2010. As 
of July 7, 2010, the West African members of OHADA are Benin, Burkina Faso, Côte 
d’Ivoire, Guinea, Guinea-Bissau, Mali, Niger, Senegal, and Togo, and the Central 
African members of OAHDA are Central African Republic, Chad, Cameroon, Comoros, 
Congo, Equatorial Guinea, and Gabon. See <http://www.ohada.org> and <http://www.
ohada.com>. Pursuant to Decree No. 96\177 of 5 September, 1996, the President of 
the Republic of Cameroon ratified the Treaty, thus incorporating it into Cameroonian 
law. Also, Article 45 of the Cameroon Constitution as revised by Law No.96/06 of 18 
January 1996, gives precedence to international laws or conventions on national laws. 
On February 22, 2010, the Democratic Republic of Congo’s president ratified the 
country’s adoption of the OHADA treaty. By the treaty’s terms, the country becomes 
a member sixty days after the note has been deposited in Senegal. OHADA Treaty, 
Art.52, Para. 3. By virtue of Article 10 of the OHADA Treaty, its Uniform Acts are of 
direct application and take precedence over national laws of the Member States. See 
Martha Simo Tumnde, ‘‘Cameroon offers a Contextual Approach to Understanding 
the OHADA Treaty and Uniform Acts’’, in Unified Business Laws for Africa, Common 
Law Perspectives on OHADA (ed. Claire Moore Dickerson), London, IEDP, 2012, 2nd 

edition, pp.64-65;  Paul-Gérard Pougoué & Yvette Rachel Kalieu Elongo, Introduction 
Critique a l’OHADA, Yaounde, P.U.A.2010, p.62.

7 Hereinafter referred variously as ‘UAGCL’ or ‘Uniform Act’. This is known in French as 
OHADA, Acte Uniform portant sur le Droit Commercial Général, found in the Official 
Gazette of OHADA, No. 23, of 15th February 2011. It is also available at <http://www.
ohada.com/textes>.  The following Uniform Acts are already applicable in Member 
States: Commercial Companies and Economic Interest Groupings, Law of Securities, 
Simplified Recovery Procedures and Measures of Execution, Collective Proceedings for 
Wiping –off Debts, Arbitration Law, Accounting Law, Law of Co-operatives, Carriage of 
Goods by Road. Two other Uniform Acts have been enacted and adopted by the Council 
of Ministers but are still inapplicable, to wit; Consumer Law and Contract Law.

8 Charles Mba-Owono, ‘‘Non-conformité et vices cachés dans la vente commerciale en 
droit uniforme africain, (2002) 41 Juridis Périodique, pp.107-127, p.108. Friedrich 
Kessler, ‘‘The Protection of the Consumer under the Modern Sales Act, Part I’’, op cit. 
p.1-2.

9 Serge-Patrick Levoa Awona, ‘‘Defaut de Confornité et Défaut Caché dans la Vente 
Commerciale OHADA: Retour a la Case Depart?’’, Recueil d’etudes sur l’OHADA et 
les normes juridiques africaines (2013), Vol. VI, pp. 317-337, p.317-320. 
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rule occupies a considerable place in modern sales law. The chief function 
today is to enable the parties to tailor the sales contract to their individual 
needs. This is particularly to expand the sales obligation in order to include 
aspects not covered by the express warranty of a buyer from a contract law 
perspective. 

One criticism, which emerged from this standpoint, is that the Uniform 
Act is indifferent to economic hardships suffered by consumers in the 
marketplace. This indifference triggered demands for consumer activists of 
late advocating for reform measures designed to curb abuses in transactions 
that fall within the scope of the Act has not been much felt. Although 
consumer protection laws multiplied in number on the national plane in 
the OHADA Member states, the author claims that fundamental fairness 
in contract relationships between consumers and merchants had not been 
achieved. Because of consumer vulnerability and consequent exploitation, 
several OHADA countries are enacting laws and setting up agencies geared 
towards protecting the interests of consumers. Majority of these countries 
rely on Presidential decrees and Ministerial Orders rather than legislations 
passed to remedy the situation. Such countries include Cameroon,10 Côte 
d’Ivoire11 and Senegal.12 The difference in scope is directly related to 
the partially different purpose of the two sets of principles. The primary 
purpose of the OHADA Law is to function as a tool to assist contracting 
parties in organising their relationships, and courts and arbitrators in 
adjudicating cross border contracts. Very broadly speaking, the OHADA 
Law through its Uniform Act on General Commercial Law mainly purport 
to function as a kind of codified international lex mercatoria, offering a 
soft law infrastructure for transnational  contractual relationships. Existing 
consumer laws were limited in coverage, and injustices not captured by 

10 See Cameroon, Law n°90/031, August 10th 1990 Organising Commercial Activities in 
Cameroon; Loi-cadre no 2011/012 du 06 mai portant protection du consommateur.

11 See Côte d’Ivoire, Article 1, loi n° 91-999 du 27 décembre 1991; Pour la vente entre 
professionnel et consommateur, (sales between professional traders),  see Article 6-3 
du décret 95-29 du 30 janvier 1995.

12 See Sénégal, loi n°94-63 du 22 aout 1994 sur le prix, la concurrence et le contentieux 
économique.
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these laws continued to flourish in the marketplace. Commercial buyers are 
increasingly the victim of a diverse and bewildering array of unscrupulous 
selling and deceptive business practices in a market overt13 which this article 
sets out to explore. By extension, this causes hardships to commercial 
buyers in their business relationship with consumers. In fact, these frauds 
undermine the consumer’s confidence in the entire business community, thus 
injuring the goodwill of honest commercial buyers.14 As a result of this, this 
paper will examine the seller’s liability for the non-conforming of the goods 
as set out in Article 255 UAGCL that may give a preliminary indication 
of whether the seller in practice ensures the protection of consumers by 
supplying goods in conformity with the terms of the contract of sale to the 
commercial buyer.

However, Article 255 of the UAGCL which could be described as the 
heart of the area of sales law becomes the rallying point for consumer 
groups. The author argues that the Article’s provisions, which rest on the 
doctrine of freedom of contract, enables skilled and powerful sellers to 
perpetrate injustices upon unsuspecting consumers burdened with goods 
which failed to meet their reasonable expectations. 

The Uniform Act, as its Common Law and the United Nations Convention 
on Contracts for the International Sale of Goods 1980 (CISG) counterparts 
provide three obligations namely: delivery, conformity and guarantee as the 
seller’s duties. There is usually at some point a considerable confusion and 
uncertainty as to whom to blame for the non-conformity of the goods to 

13 The market system in major cities in Cameroon which are publicly patronised at regular 
hours and acknowledged as markets qualify to be described as a market overt. However, 
it is generally admitted at common law that “market overt” is a legally constituted market, 
open on hours of sunrise and sunset and where goods for sale are openly displayed to 
any stand-by or passer-by. It is commonplace to find a high incidence of Chinese goods 
in shops and streets of most towns. Preference of these goods by commercial buyers 
is because of their cheap prices and easy affordability. However, the local consumers 
continue to complain about the poor quality of these goods in terms of durability. Such 
goods include clothing, shoes, electronics and electrical equipment.

14 Alvine Longla Boma, “Consumer Protection: A Cameroonian Perspective”, Revue 
fricaines des  Sciences Juridiques  (2011), Vol. 8, No. 2, pp. 47-62, p.47. 
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the terms of the contract of sale. This duty today is not efficient as business 
practices by sellers today are to an extent characterised by deception, false 
pretense, misrepresentation and false promise. Consequently, this situation 
does not afford a greater protection to commercial buyers of goods over their 
business with consumers. The importance of  “conformity” today as a result 
of the ineffectiveness of the caveat emptor rule occupies a considerable 
place in modern sales law. The contract of sale of goods covers such an 
extraordinarily wide range of transactions that it seems necessary to set 
out a single standard of quality appropriate to guarantee the conformity of 
goods for commercial concerns. This is merely an umbrella term which 
embodies lots of issues to be deciphered by one’s ingenuity. Regard should 
be paid to the change of this nomenclature introduced in England by the 
Sale and Supply of Goods Act 1994.15

The purpose of this article is to explore the reasons as to why the 
provisions of Article 255 of the Uniform Act to an extent are controversial 
to consumer protection and to suggest how this controversy frustrates efforts 
to address a number of important consumer issues in Article 255.

This paper has as an objective therefore to indirectly (to an extent) 
advocate for consumers’ interests by principally making an appraisal of 
the legal mechanism regulating the relationship between the seller and the 
commercial buyers of goods as governed under the UAGCL. Basically, 
it will critically examine the seller’s material and functional duties of 
conformity in showing the degree of protection it could afford local 
consumers dealing directly with the commercial buyer. This paper also 
adopts a critical and analytical approach in interpreting the provisions of the 
UAGCL and of foreign instruments regulating the sale of goods contracts.

15 Atiyah et al., The Sale of Goods, London, Pitman, 2005, 11th edition, p.162; See Sections 
14 (2) & 15 (2).



8

ContraCt thEorY anD thE DoCtrInE of frEEDoM of 
ContraCt 

The classical theory of contract is based on the idea of freedom of 
contract which was an offspring of the laissez-faire economic theory 
championed by Adam Smith. Hence, the will of the contracting parties 
becomes the source of their mutual rights and duties which the contracting 
parties hold with respect to one another. The essential teaching in this respect 
and in connection to this article is the principle of economic freedom under 
a contract of sale of goods. According to Adam Smith,16 everyone has the 
economic freedom to act in his or her self-interest in order to achieve his 
economic desires. Consequently, in their relentless effort to achieve this 
economic desire, they are guided by an invisible hand, which ensures that 
while seeking to promote their self-interest, they incidentally promote the 
public interest as well although they did not set out to do so.17 “By pursuing 
his own interest the individual member of society frequently promotes that 
of the society more effectually than when he really intends to promote it.”18 

Classical theory defines freedom of contract as the power of parties to 
decide whether to contract and to determine the rights and obligations of 
their bargain.19  According to this vision, obligations arise out of the exercise 
of free will and a “meeting of minds.”20 Freedom of contract between 
parties of equal bargaining power, skill, and knowledge preserves and 

16  Wealth of Nations, (Vol.1, Dent 1910) p. 421.
17  S. Todd Lowry, “Bargain and Contract Theory in Law and Economics”, (1976) 10 (1) 

Journal of Economic Issues, pp.1-22,  p. 13.
18 Richard J. Barber, Government and the Consumer, (1966) 64 Mich. L. Rev. 1203, 

1221-26 Richard Barber has described the optimistic view of nineteenth century 
economists: The designers of the classical model reasoned that there would be 
optimal allocation of resources if markets were competitively structured, if buyers 
and sellers possessed adequate information about prices and the availability of 
goods, and if sales were made without artificial restrictions of any form....If all of 
these conditions are present, so the theory goes, utilities are maximized, and the 
society secures the fullest possible benefit out of its resources. In effect, a perfect 
balance is struck; producers (sellers) and consumers (buyers) are on an equal footing, 
and neither group will be able to take advantage of the other. p. 1222.

19 Samuel Williston, “Freedom of Contract”, (1921) 6 Cornell L.Q. 365, p. 367-69 
(discussing the limitations imposed upon freedom of contract during the early decades of 
the twentieth century because equal bargaining power did not exist in the marketplace).

20  Ibid, at p. 368.
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enhances individual welfare. The exercise of this freedom allows each party 
to express liberty and responsibility in the marketplace and to maximize 
his expected utility. It ensures fundamental fairness in contract because 
informed, un-coerced consent to each term of the bargain is given by the 
parties.21 The bargain contract, formed between equal parties, also meets 
the demand of the marketplace for a vehicle to facilitate the orderly and 
efficient exchange of goods and services.22 Parties mould contract rights 
and obligations to meet their expectations, thus satisfying market needs 
for flexibility in contract.23

Certainly, there is a paternalistic ground for legal rules to regulate and 
protect the very interest of the contracting parties as well as the consuming 
public at large.24 This concept of legal paternalism is instrumental to this 
article in that under a contract of sale, the seller’s duty of conformity is 
embodied in a magnitude of implied rules contained in Article 255 et seq. 
of the Uniform Act on General Commercial Law to ascertain the quality 
of goods to the commercial buyer.

This article seeks to argue that the freedom of traders of goods to enter 
into a contract of sale for the supply of quality goods in conformity with 
the contract terms in the market is much dictated too by the demands of 
consumers in insisting for quality goods. Hence, in spite of the freedom 
of the parties in their contract of sale, such measures under the OHADA 
Uniform Act are by extension, tend to be protective to consumers, (who are 
the end-users of those goods), and the economy of the state. Arguably, this 
article is working on the premise that the idea of freedom of contract is today 

21 Parties are normally the best judges of their own utility, and normally reveal their 
determinations of utility in their promises. Bargain promises are normally made in a 
deliberative manner for personal gain, and promises so made should normally be kept.

22 The optimistic view of nineteenth century economists that the pursuit of self-interest 
promotes community welfare was adopted by contract theorists to support the proposition 
that harmony existed between freedom of contract and the good of all.

23 Friedrich Kessler, “Contracts of Adhesion--Some Thoughts About Freedom of Contract”, 
(1943) 43 Columbia L.aw Review 629, p. 629.

24 Michael J. Trebilock, The Limits of Freedom of Contract, Harvard University Press, 
1993, pp.149-151.
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a pretty sick horse, because of socio-legal and economic considerations 
among the economic actors. This relates to the fact that the expansive 
duties imposed on the seller in satisfying the preferences of the commercial 
buyer under their business contract as set out in Article 255 UAGCL, also 
by analogy serve as measures to protect the development of a country by 
requiring sellers to do legitimate business with commercial buyers. 

thE PUrPoSE, IntErPrEtatIon anD aPPLICatIon of artICLE 
255 of thE aCt

3.1. the PurPose of artICle 255

Article 255 of the Act sets out the purpose of the Act, which is to 
protect and develop the economic welfare of traders, that is, sellers and 
commercial buyers, and in particular vulnerable consumers. Article 255 
places mammoth obligations on sellers of goods to ensure the commercial 
buyer’s protection vis a vis its customers who are the end users of those 
goods he sells. These duties of the seller are principally governed by the 
notion of  “conformity”. This duty is expansive, imposing an absolute 
liability for defects that exist when risk passes to the seller, regardless 
of the fault.25 The duties of parties to a contract of sale of goods are very 
important under commercial transactions. This is because parties most 
often show concern to what needs to be done and how it has to be done 
so as to achieve each other’s interests in the transaction. It is not an over- 
statement to say that, the obligations of parties is the core of a contract 
of sale. Since the other requirements notably the contract formation and 
the terms of a contract shall have no significance if contractual parties fail 
to honour respective obligations. So, the subsistence of a contract of sale 
largely depends on the full respect of duties by parties concerned. 

25 Kristian Maley, “The Limits to the Conformity of Goods in the United Nations 
Convention on Contacts for the International Sale of Goods (CISG)”, (2009) 12 
International Trade & Business Law Review, pp.83-126, p. 83.
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The Uniform Act, as its Common Law and the CISG counterparts 
provide three obligations namely: delivery, conformity and guarantee as 
the seller’s duties. Before the coming into force of OHADA, the seller had 
two principal obligations to wit, delivery of the goods and that the goods 
delivered are free from any encumbrances. Basically, Article 255 states that:

The seller shall deliver the goods according to the quantity, quality, 
specification, and packaging provided for in the contract. Where the 
contract is silent, the seller shall deliver goods in conformity with 
the purposes for which goods of that nature are generally used, and 
the goods must match the sample or model which was presented to 
the buyer by the seller. The seller also must deliver the goods that 
are packaged according to the usual method of packaging goods 
of the same nature or failing which, in a manner to ensure their 
conservation, and protection.26

The above implied conditions deserve careful treatment because of the 
protection which they now offer the buyer of goods who is almost invariably 
in a weaker position than the seller. These terms provide buyers with a 
healthier measure of protection against defective and sub-standard goods. 
This implies that if any of the parties breach any of the above provisions; 
such a breach shall be treated as a breach of condition and warranty. The 
terms (conditions and warranties) of a contract of sale of goods can be 
express or implied. These provisions have in fact moved the Common Law 
principle from caveat emptor to caveat venditor.27

In addition, Article 260 of the Act prescribes additional responsibilities to 
the seller to ensure the realisation of the purposes of 255. In other words, 
this seems to be an extended duty of the seller. By virtue of Article 260 of 
the Uniform Act the seller has as obligation to deliver goods which are free 
from any rights of a third party. This is embodied in his duty to guarantee 
which is an extended duty of the seller in the OHADA Uniform Act on 

26  This is the author’s translation.
27  Walton H. Hamilton, ‘The Ancient Maxim Caveat Emptor’, op cit.
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General Commercial Law. By definition, the Black’s Law Dictionary28 
considers guarantee to be “the assurance that a contract or legal act will be 
duly carried out.” It equally implies warranty, but preference goes to the 
former as far as this work is concerned. In practice, it is often for example, 
in the context of consumer warranties or other assurances of quality or 
performance. Thus, Article 260 of the Uniform Act stipulates that:

The seller shall deliver the goods with the assurance that no third 
party has a right or claim to them, unless the buyer accepts to collect 
the goods under such conditions.29

From the reading of Article 255 UAGCL, it is clear that the main purpose 
and effect of the seller’s duty to deliver is to require the seller to transfer 
the property or title to the goods to the buyer according to the contractual 
terms. This implies that the seller should not necessarily be the owner of 
the goods but have a right to sell. This finds importance to the fact that, the 
passing of title to the commercial buyer under the Uniform Act which is vital 
for the running of its business all depends on whether the goods delivered 
are in conformity with the contract specifications as per the indications of 
the commercial buyer. As a Common Law principle expressed in the Latin 
phrase, nemo dat quod non habet, (no one can sell what he does not have), 
the seller would be in breach of a contact of sale where he is not able to 
pass a good title to the commercial buyer.  

On the premise of the above, it is not an overstatement to conclude that 
the provisions of Article 255 will achieve its purpose and be as successful 
in consumer protection if sellers of goods are strictly imposed these duties 
in their business dealings with resale buyers of goods. 

28 Collin P.H., Dictionary of Law, 3rd edition, Peter Collin Publishing, 2000, p.77.
29 Article 230 of the old Uniform Act is the forerunner to Article 260, which still maintains 

the wordings.
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3.2. InterPretatIon of artICle 255

On one hand, the interpretation of Article 255 largely depends on the 
terms of the contracting parties, which provides that it must be interpreted 
in a manner that gives effect to the purposes that are set out in their contract 
of sale.30 However, it is also necessary to consider the interpretation of 
any statements or conduct made by the parties on the basis of offer31 
and acceptance.32 This is the basis of the theory of freedom of contract 
as discussed above. The UAGCL uses the usual approach found in most 
legal systems to the analysis of the conclusion of the contract, namely 
distinguishing between an offer and an acceptance bringing the contract 
into existence.

On the other hand, if the parties do not expressly contract, trade 
usage and practices established between the parties are also given some 
considerations under the UAGCL as per Article 239 para 2 in interpreting 
the contract of the parties. It states that:

Pour déterminer la volonté d'une partie, il doit être tenu compte des 
circonstances de fait, et notamment des négociations qui ont pu avoir lieu 
entre les parties, des pratiques qui se sont établies entre elles, voire des 
usages en vigueur dans la profession concernée.

In other words, “the parties are bound by any usage to which they have 
agreed and by any practices they have established between themselves” 
(Article 239 para.1) and that “the parties are considered, unless otherwise 
agreed, to have impliedly made applicable to their contract or its formation 
a usage of which the parties knew or ought to have known and which in 
commercial sales is widely known to, and regularly observed by, parties to 
contracts of the type involved in the particular trade concerned” (Article 
239 para.2). Article 239 grants normative value to trade usages.33

30 Article 238 para 1 UAGCL.
31 Article 241 UAGCL.
32 Article 244 para 1 UAGCL.
33 The antecedent of this article is to be found in Article 207 of the former Uniform Act 

on General Commercial Law (Signed in Cotonou, Benin on 17 April 1997), which 



14

Thus, this particular provision uses trade usages as a factor for 
interpreting the will of the parties; in other words, it lends an interpretative 
value to the usages.34

 Furthermore, it could be understood that the usages of trade prevail 
over the provisions of the UAGCL, independently of whether they bind 
the parties pursuant to Article 239 para.1 or para.2. Reading Article 239 
together with the freedom-of-contract rule in Article 238 para.2, we see 
that much international sales law is to be found not in the UAGCL text, 
but rather, within the “consensus” reached by UAGCL merchants, their 
“bargain in fact.” Basically, this can be interpreted by looking at their will 
and conduct of the parties. 

To conclude on this point, in every case where Article 255 comes into 
play, this brings into focus contract law perspectives; as well as custom 
and usages as background legal regimes in addressing the question of 
conformity of goods from a number of different angles:

-the formation of the contract

-the interpretation of the contract and

-the validity of the contract

3.3. aPPlICatIon of artICle 255

Article 255 has a very restrictive application. In the first place, it applies 
to every commercial contract occurring within any OHADA member states 

reads: The parties shall be bound by the practices they agreed upon and by the customs 
established in their commercial relations. Except where there are agreements between 
the parties to the contrary, they are supposed, in the commercial sales contract, to have 
tacitly referred to the professional practices they knew or ought to have known, and 
which, in trade, are widely known and generally observed by parties to contracts of the 
same type in the commercial sector concerned.

34 Sven Schilf, Writing in Confirmation: Valid Evidence of a Sales Contract? Reflections 
on a Danish Case regarding Usages, CISG and the UNIDROIT Principles’, Uniform 
Law Review, 1999-4, p. 1004. Roland Djieufack, “The Concept and Importance of 
Usages and Practices Established between the Parties under the OHADA Uniform Act 
on General Commercial Law”, (2013) 95 Juridis Périodique, pp. 114-129.
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unless the transaction is exempted from the application of the Act.35 In order 
to determine the field of application of Article 255, the most important 
definitions given within its ambit should be analysed. 

The first important definition is the preoccupation of Article 255 
which is to regulate the contracts of sale between traders in contracts for 
the acquisition of goods for business purposes which can be identified as 
“business to business contract” (B2B contracts). B2B contracts refer to sales 
contracts between two professional sellers. On the other hand, business to 
consumer sales (B2C) contracts refer to sales contracts concluded between 
a professional seller and a consumer. The UAGCL does not cover B2C 
contracts but the expected outcome of a B2B contract under the UAGCL 
is to proceed to a B2C contract. In fact, the goods involved in a B2B 
transaction are the subject in a B2C contract. Consumers are the end-users 
of those goods. This distinction under the UAGCL offers one obvious 
explanation of its different approach to the question of whether the Act 
should cover only commercial contracts or include consumer contracts in 
their scope as well. Perhaps the legislator rightly thought it wise to treat 
consumer contracts under a separate Act. This reasoning is understandable. 
The discussion on the relationship between contract law in general – or 
commercial contract law – and consumer contract law is a modern classic 
in many countries. The academic debate concerning the possible separation 
of consumer law has focused attention on various kinds of arguments. All 
arguments, however, can be met by reasonable counter arguments.

The type of B2B contract with which we are concerned here is a contract 
between traders for business purposes what is here referred to as contract 
for sale of goods. The predominant feature of this type of contract is that it 
involves the selling of goods between the seller and commercial buyer. The 
purpose for which the goods are bought is of special relevance. This leads 
to the justification that the OHADA UAGCL is entirely concerned with 

35  Article 234 para 2 UAGCL. Also see Articles 235 and 236 in limiting the scope of the 
UAGCL.
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the reselling business of goods to non-consumers.36 Again, undeniably, the 
idea connected with this issue of reselling of goods under the Uniform Act 
concerns expressly commercial buyers (acting as retailers or wholesalers), 
exercising trade for the purpose of the goods which are bought for resale 
and not for personal consumption.37

Thus, Article 255 of the Uniform Act expressly excludes business to 
consumer (B2C) contracts that is, a contract between a professional trader 
and a consumer.38 It imposes solely duties upon the seller vis a vis the 
commercial buyer.

The second important definition is that of a “consumer”. As a matter of 
distinction, the UAGCL expressly defines who is a consumer different from 
a trader (commerçant). It follows that a consumer is a person who buys 
goods for personal, family or household use39 and not acting for purposes of 
buying and selling.40 Therefore a consumer is neither a commercial person 
nor a person acting within his professional capacity. Furthermore, a user, 
a recipient or beneficiary of a product or service is a consumer, even if the 
person was not a party to the transaction for the purposes of the supply of 
the goods or service. In this context that this paper is situated in arguing 
that consumers are affected by the business transactions between the seller 
and the commercial buyer as regulated under the UAGCL. In other words, 
consumers are the final recipients or users of the goods that accrue from the 
contract of sale between the above two professional traders. For exomple, 
be in a case which a person receives a gift from another consumer. In 
short, the consumer is outside the provisions on contract of sale governed 
by the Uniform Act and consequently, B2C contracts are undoubtedly not 
covered by the UAGCL.41 Looking at the matter from a legal-normative 

36 Article 235 para.1 UAGCL.
37 Santos Akuété Pedro & Jean Yado Toé, OHADA Droit Commercial Général, Droit 

Uniforme Africain, Bruxelles, Bruylant, 2002, p. 341.
38 Article 235 (a) UAGCL.
39 Article 235 (b) UAGCL.
40 Articles 1 and 3 UAGCL.
41 This is the same position under Article 2 of the CISG and the EC Directives on Unfair 

Contract Clause, See Official Journal, 1993 L-95/29-34, April 5, 1993.
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perspective, an obvious counter-argument immediately leaps to the fore. 
The extent to which anyone today would be “bound” by some form of 
lex mercatoria obviously varies depending on whether he were acting in 
a professional capacity or as a consumer. Although it is unclear to what 
extent commercial parties are bound by such “law”, there are at least some 
binding effects of commercial customs and usages42 which may be seen as 
a part of lex mercatoria, whereas a consumer is not usually presumed to 
be aware of such usages and can therefore not be bound by them either.43 

However, this is not the principal debate of this paper. This paper rather 
assumes that the rules on consumer contract law would rather take its 
starting points from or be impacted by rules on commercial contracting. 
Even though consumer contract law should be understood as a relatively 
autonomous branch of law, one cannot in any deep sense separate the 
rules on contract contracts on the one hand and the rules on commercial 
contract on the other hand solely on the basis of an assumed difference in 
their basic morality/rationality. For some, who see consumer protection as 
predominantly a question of remedying asymmetries in the marketplace, 
much of consumer law can be connected with the principle of autonomy 
which is the basis for business contracting as well. Evolving principles of 
freedom of contract, fairness and good faith do not affect business relations 

42 An example of direct reference to usages and practices can be found in Article 239 
paragraph (para.) 1 regarding, matters of trade, which states that; “The parties shall 
be bound by the practices they agreed upon and by the customs established in their 
commercial relations’’. Also, for example, in Article 244 para.2, it is stated that an 
offer can be accepted by an act, if practices and usages permit this (Cependant, si en 
vertu des dispositions de l’offre, des pratiques établies entre les parties ou des usages, 
le destinataire peut, sans notification à l’auteur de l’offre, exprimer qu’il acquiesce en 
accomplissant un acte, l’acceptation prend effet au moment où cet acte est accompli). 
An example of indirect reference to usages and practices can be found in Article 254, 
regarding carriage of goods, which reads : ‘Si le vendeur est tenu de remettre des 
documents et accessoires de la marchandise, il doit s'acquitter de cette obligation au 
moment, au lieu, et dans la forme prévus au contrat ou par les usages de la branche 
d’activité concernée’., in Roland Djieufack, “The Concept and Importance of Usages and 
Practices Established between the Parties under the OHADA Uniform Act on General 
Commercial Law”, op cit.

43 Thomas Wilhelmsson, “International Lex Mercatoria and Local Consumer Law: an 
Imposssible Combination”, (2013)  Uniform Law Review, pp.141-153, p.144.
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alone but consumer relations as well. These principles interact. It is rather 
a question of legal policy: in what legal setting one sees this interaction 
to take place.44

Even though in the past there has been an effort in putting in place a 
draft OHADA Uniform Act on Consumer Law, by virtue of Article 237 
of the Uniform Act, it could be inferred that the governing law for B2C 
contracts in most OHADA Member countries is found in the ordinary 
contract law rules. 

The reason for examining B2C contracts in the light of the OHADA 
UAGCL, stems from the fact that practice dictates that the usual transaction 
of the goods between the seller and the commercial buyer under the Act, 
also by extension involves the selling of those goods to the consumers who 
are the end-users of the goods. In fact, the very purpose for which the goods 
are bought under a sale contract is for resale in view of making profits. 
In other words, attention is given to consumers here only because they 
buy directly from the ultimate commercial buyer, and that, consequently, 
what consumers can demand as quality matters to the commercial buyer. 
Consequently, this is the purport of Article 255 in regulating the contract 
of sale of goods between the seller and the commercial, which certainly 
has a repercussion the local consumers of these goods.

The third important definition is that of “goods”. Goods form the subject-
matter of commercial sale contracts between the seller and the buyer. There 
is no definition of “goods” in the UAGCL. Nor is it possible to deduce the 
meaning of the term by analysing different language versions of the statute.

The Uniform Act seems to embody a rather conservative concept of 
goods, as it is considered both in legal writings and case law to apply 
basically to moveable tangible goods. Thus, according to most commentators 
intangible rights, such as patent rights, trademarks, copyrights, a quota of 

44  Thomas Wilhelmsson, op cit, p.147.
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a limited liability company, as well as know-how, are not to be considered 
“goods”. The same is true for immovable property.

Under the UAGCL, the notion of “goods” relates basically to movable 
and tangible objects. The notion of “goods” serves to quantify the main 
obligation of the seller contained in Article 250, which requires that … 
the seller must deliver the “goods”… as required by the contract and this 
Uniform Act. Therefore, to identify the ambit of the seller’s conformance 
duty, it is relevant to identify the “goods” that are the object of this Uniform 
Act. The term “goods” is not defined in the UAGCL as the case under 
the CISG.45 However, its meaning can be understood by reference to the 
Uniform Act’s Scope and General Provisions.46 In particular, Article 234 
(a) provides that “the provisions of this shall apply to contracts of sale 
goods,” whereas Articles 235 and 236 restrict the ambit of the Act, and 
by implication, the ambit of “goods”. By inference from the restrictions 
imposed by Article 236 UAGCL, it may be understood that the term 
“goods” is fairly not extensive, indeed, virtually not all-embracing. It 
clearly excludes to greater extent non-physical items, such as electricity, 
negotiable instruments, company shares, which are technically “things in 
action” or incorporeal movables and so are excluded by the plain words of 
Article 236. Similarly, items of “intellectual property” such as copyrights, 
patents and trademarks are not corporeal movables and so fall outside 
the definition, although of course goods may exist which embody these 
intellectual property rights.

artICLE 255 anD fUnDaMEntaL ConSUMEr rIGhtS:                          
a CrItICaL oVErVIEW anD anaLYSIS

Consumer protection may be regarded as those measures which 
contribute directly or indirectly to the consumer’s assurance that he will 
buy goods of suitable quality appropriate for his purpose; that they will 
give him reasonable use and that if he has a just complaint, there will be 

45 Article 30.
46 See Chapter 1.



20

a means of redress.47 Incidentally, this preventive protection therefore 
comprises all those measures contained in Article 255 of the Uniform Act 
imposing duties on the seller. They have some indirect implications on 
fundamental consumer rights that are worded in the positive (namely the 
duty to deliver goods in conformity to: the quantity, quality, specification 
and packaging provided for in the contract). Although these measures are 
specifically concerned with the seller and the commercial buyer under a 
contract of sale of goods, their import lies in the fact that in many cases, 
the commercial transaction between these merchants in the market place is 
not a one-off, but part of a continuing relationship so that an insistence on 
the strict application of those measures should benefit the consumers on the 
other end. It is therefore necessary at this stage to examine the nexus of the 
ambit of this Article in affording protection to fundamental consumer rights.

4.1. QuantIty

Under the UAGCL, unless otherwise agreed, the seller must deliver 
the goods to the buyer in the exact quantity stipulated in the contract of 
sale. It should be noted that the exactness of quantity requirement is not 
emphasised in Article 255 of the UAGCL. Basically, this is guided by the 
contract stipulation of the parties. The seller’s duty to deliver goods of 
conformity in relation to the quantity can be estimated in terms of weight 
and measures. Weight is important information for the commercial buyer 
in evaluating the quantity of certain goods. It is also needed in the export-
import trades requiring goods to bear this information in order to meet 
up with customs regulations. The Uniform Act has not clearly stipulated 
this but it can be inferred that weight and the measures of goods are 
considerable extrinsic characteristics of a product which form part of a 
seller’s duty of conformance to deliver goods of right quantity. This is all 
the more necessary because the supply of most goods does not bear the 
accurate information as promised by some sellers. It is left at the hands of 
consumers through their dealings with commercial buyers.

47 Molony Committee Report on Consumer Protection, CMD 1781 (1957) 2 in Alvine 
Longla Boma, “Consumer Protection: A Cameroonian Perspective”, op cit., p.49. 
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Failure of the seller to comply with this obligation amounts to a breach 
of contract.48 It may sometimes occur that the seller delivers a quantity 
below or beyond the one requested. In this case, the buyer has the option 
to either take or refuse delivery of the excessive or reduced quantity.49 
However, statutory provisions related to quantity of the goods are subject 
to any usage of trade, special agreement, or course of dealing between the 
contracting parties.50 

4.2. QualIty

According to the Sale of Goods Act, the term “quality” refers to the state 
and condition of the goods.51 At common law, there has sometimes been 
confusion between identification and quality. But in practice, it appears 
difficult to apply that distinction as similar facts resulting from the breach 
of quality52 can also result in the breach of description or identity.53 These 
provisions are exclusive at some points.54 As a matter of fact, it may appear 
that a statement of quality regarding the goods form the descriptive part of 
the goods and vice versa.55

Accordingly, the UAGCL does not provide any statutory meaning to 
the term “quality” which has little substantive content. Under the UAGCL, 
the notions of “quality” and “specification” have also been a question 
as to the limit of one to the other.56 Hence, the notions of “quality” and 
“specification”57 have been defined by French case law58 and scholars59 as 

48 Article 255 para. 1 UAGCL; Article 35 (1) CISG.
49 Article 262 UAGCL; Article 52 (2) CISG
50 SGA 1893 s 30 (4).
51 SGA 1893 s 62.
52 As per the breach of the implied condition as to the quality or fitness; SGA 1893 s 14.
53 As per the breach of sale by description; SGA 1893 s 13.
54 A.G. Guest, Benjamin’s Sale of Goods, London: Sweet & Maxwell, 2006, 7th edition, 

p. 545.
55 As per the argument advanced in the leading case of Ashington Piggeries Ltd v. 

Christopher Hill Ltd. 
56 Santos Akuété Pedro & Jean Yado Toe, OHADA Droit Commercial Général, op cit, p. 

394. 
57 Article 255 UAGCL.
58 Civ.,4 déc. 1871., D.P., 1873, 5, 201.
59 Gérard Cornu, Vocabulaire Juridique, Presses Universitaires de France, 1987, 8 édition, 

p.756 ; Santos Akuété Pedro & Jean Yado Toé, op cit, p. 394. 
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different, but complementary.  The reason is that the extent of the seller’s 
duty depends largely upon the meaning to be attached to the description of 
the goods. This tends to be meaningless in practice. It does not only suffice 
for the buyer to be entitled to goods which conform to quality. What is the 
buyer entitled to expect under the contract? As an answer to this, the buyer 
is entitled to expect goods of satisfactory quality, that is, goods suitable 
for reasonable usage. This reasonable use will certainly be for commercial 
re-saleability and not for personal consumption. In fact, this re-saleability 
test depends largely by implication on the usage to consumers. This is 
the purport of Article 255 para. 2 of the UAGCL. The present provision 
provides that the quality of the goods includes their state and condition and 
that among other things which are aspects of the quality of goods for the 
purpose for which goods of the kind in question are commonly used. Clearly, 
fitness for all purposes is an important, indeed, an essential-element in the 
concept of conformity and remains important under the current provision 
of the Uniform Act.

Cross-references to Article 255 para 1 make Article 255 para 2 difficult 
to comprehend. Article 255 para 1 must be read with Article 255 para 2. 
In fact, the standards and requirements contemplated in Article 255 para 
1 cover a broader spectrum than the quality of the goods. These standards 
and requirements also pertain to the safety of the goods and their suitability 
for the purposes they are generally intended for or the specific purpose that 
the customer has indicated.

What is the reason for and practical implications of the use of these 
specific terms for the seller? The issue of quality under Article 255 para 
1 is extended to the producer or importer and the distributor and the 
retailer, with whom the seller purchase his goods. It is not a hidden fact 
the requirement of quality cannot pertain to the seller alone but as a matter 
of business practice, it rests on the relationship between the seller and his 
suppliers simultaneously so that it all benefits the commercial buyer with 
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her customers who are the end-users of those goods.60 Even though Article 
255 applies only to contracts between the seller and the commercial buyer 
within the OHADA member states, it is an imperative on the seller to press 
on the suppliers of the goods his sells in a particular supply chain61 before 
they reach the buyer.

On the other hand, the duty of quality under Article 255 para 1 is curbed 
by the limitation in Article 257. Should the buyer have expressly informed 
the seller of the specific condition of the goods, and should the buyer have 
expressly agreed to accept the goods in that condition, or knowingly acted 
in a way compatible with accepting the goods in that condition, the implied 
warranty of quality may (depending on the facts), for example, not include 
that the goods are reasonably suitable for the generally intended purposes, 
or the warranty may not include that the goods are of good quality, in 
working condition and free of any defects. 

Although the presumptive rule in Article 255 para. 3 must mean that 
it is the seller, who must, in the first instance show that the parties have 
agreed that the goods shall have a different quality than that stated in the 
agreement. This means that the buyer is entitled to expect that the goods 
will conform to the agreement, in practice the written agreement, and that 
any variance from what should apply under the agreement and under Article 
255 para. 1 will be made good by the seller prior to delivering the goods to 
the buyer.  This means that an analogous or expanded interpretation of the 
provision so as to apply it to Article 255 para. 1 of the Uniform Act seems 
in principle to be a restricted application of the caveat emptor principle.

However, Article 270 para 1 confirms that the implied warranty in respect 
of quality under Article 255 para 1 also to a greater extent rests on the 
buyer in the light of examining the state of the goods and the right to return 

60 Roland Djieufack, “The Seller’s Duty to Cure a Non-Conformity Delivery of Goods as 
governed by the Uniform Act on General Commercial Law”, (2013) 3 Revue de Droit 
des Affaires OHADA, pp.212-232, p.232.

61 The suppliers in the supply chain may be in a given instance the “producer”, “importer”, 
“distributor” and “retailer”. 
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goods under Article 257. Under the UAGCL,62 it is the buyer’s obligation 
to examine the goods or have them examined. Therefore, the law grants 
an opportunity to the buyer to inspect the goods and report immediately to 
the seller whether or not the goods are in conformity with the contractual 
obligation as agreed upon with the seller.63 Inspection of the goods means 
not ascertainment of their actual condition but rather, the purpose of the 
examining of the goods is to reveal any aspects of non-conformity, namely; 
the right to cure.64 The reason behind this exercise may be based on the fact 
that, this is an “obligation” stipulated not only in the interest of the seller 
but also in that of the buyer himself. This obligation could be justified in 
the first place by the need to obtain a clear situation, for by sending the 
goods to the buyer the seller is put in an uncertain position which cannot 
last forever. He must know the fate of the goods. This shows the clear 
recognition and imposition of the principle of caveat emptor on the buyer. 
At this point, the goods are under his sphere of influence, which calls for 
care and diligence in favour of the seller.

Should the goods fail to comply with the standards and the requirements 
contemplated in Article 255 para 1, the buyer may return the goods to the 
seller65 without penalty and at the seller’s risk within one year after the 
delivery of the goods.66 This subsection may have huge cost implications 
for the seller and the expected consumers dealing with the commercial 
buyer. The buyer has a choice to claim that the seller must either repair or 
replace the failed, unsafe or defective goods67 or refund the consumer the 
price paid for the goods. The reason behind such a measure is to protect 
the business of buyer as well satisfying the requirements of her customers. 

62 Article 258 UAGCL.
63 Santos Akuété Pedro & Jean Yado Toé, OHADA Droit Commercial Général, op cit., p. 

405. 
64 Article 259 para. 1 UAGCL.
65 Articles 257 and 283 UAGCL. 
66 Article 259 para 1 UAGCL.
67 Article 31(3) of the 2011 Consumer Protection Law in Cameroon.
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This raises the question of what the impact of Article 255 on the effect 
of the consumer’s rights to safe, good quality goods bought directly from 
commercial buyers. The consumer’s right to safe quality goods includes 
the right to receive goods that: are reasonably suitable for the generally 
intended purposes; and are of good quality, in working condition and free 
of any defects.

Further with reference to the consumer’s right to receive goods that are 
reasonably suitable for the generally intended purposes, a consumer who 
has specifically informed the commercial buyer of a particular purpose for 
which he/she wishes to acquire or use the goods has a right to expect that 
the goods are reasonably suitable for that particular purpose. This is one of 
the driving forces which the commercial buyer insists upon in her business 
dealings with a seller. The author assumes so as the wider interpretation of 
Article 255 gives more protection to the consumer.

However, the role of Article 255 para. 2 UAGCL is to aid in construing 
the agreement of the parties (seller-commercial buyer). The question is this: 
What was the parties’ understanding of the contract provision describing 
the goods? More precisely (in the language of Article 255 para.2 UAGCL) 
what was their understanding of the purposes for which goods of the 
same description would ordinarily be used? Since the problem concerns 
fitness for the “ordinary” use of goods described in the contract, serious 
misunderstandings should be infrequent in order not to harm the business 
dealings of commercial buyers to an extent with their consumers.

The view that the parties’ agreement cabins the quality standard under 
Article 255 para. 2 UAGCL gains support both from the Article’s text, 
which references the goods’ “description.” This is in line with the Secretariat 
Commentary to the draft CISG. The Secretariat Commentary balances such 
party expectations with a kind of reasonableness level commensurate with 
a goods’ ordinary use, stating that “the standard of quality which is implied 
from the contract must be ascertained in the light of the normal expectations 
of persons buying goods of this contract description.”
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One still remains baffled about whether strict liability should apply 
to commercial sellers of used products bought and sold to consumers. 
The expectation of the quality of these types of goods is usually not the 
same as those newly sold. From the text of the Uniform Act, liability will 
be imposed on “regular” used-goods sellers. Several field trips by this 
researcher reveal that used –product markets are common in the major 
cities of Cameroon in particular and in some African Countries.68 These 
goods vary from cars, household equipment to consumer goods. It is an 
everyday practice now to find a line-up of stores in the towns of Douala 
and Yaoundé in Cameroon operating in this trade. Observation from this 
experience reveals that consumers prefer and expect diminished quality 
and safety from used goods. This is because of the cheap prices of these 
goods and their accessibility. Another justification for this is the public 
habits and believes of certain virtues of these goods which have stood 
the test of time. Such a picture is typical in Cameroon where from socio-
economic and psychological perspectives, the purchasing public still hold 
tight to the buying of some goods of an old reputable trade mark or taste. 
For example, certain brand of goods such as, shoes like “pierre cadin” from 
France, “clarks” from England are still believed to be durable even when 
sold as a used goods.

It is staggering to note that the magnitude of this problem of used-
goods may be better appreciated by bearing in mind the potential problem 
of product dumping from jurisdictions with stricter safety laws.69 It is 
not inconceivable for unscrupulous foreign manufacturers to target the 
markets of developing countries with products that fail to meet the safety 
requirements in terms of their period of expiration or damaged in packing 
in their home countries by charging low prices for these products in the 
importing country. Banned or used-goods are dumped in developing 
countries through a number of ways. This is effected either simply through 

68 Specifically in some major markets in Abidjan-Côte d’Ivoire and Accra-Ghana, where 
the researcher conducted part of the research.

69 Samgena D. Galega, ‘‘Strict Liability for Defective Products in Cameron? Some 
Illuminating Lessons from Abroad’’, op cit, p. 253.
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changing the product’s name or slightly altering the chemical formula or 
subtracting an inert part of the good. Sometimes the parts of the banned 
product are then exported separately to the country, where a recombining 
facility is set up for assembly. It could be said that most of these components 
of these products which are used to build up a “new” structure. These 
unscrupulous businessmen would close down their plants at home and 
establish more lucrative business in third world countries, where they can 
more freely manipulate with products of low quality and sell those whose 
shelf-lives have expired in their home countries.

Used-product sellers play an essential role in fostering an efficient 
economy. They help businesses and government’s recycle, which reduces 
the cost and environmental impact of the manufacture of new products. 
By broadening the reasonable care standard of used-product sellers, courts 
should recognise these legitimate social benefits of a used-product market.70 
However, expanded absolute liability should force used-product sellers 
to act as virtual insurers for any kind of latent defect.71 This justification 
should also rest on the fact that it should be maintained because of breach 
of the duty of conformity as well as misrepresentation in accordance 
with rules under the Uniform Act. Regard should not be given to the 
new or old state of the goods but much attention should be paid rather to 
the economic value incurred by the commercial buyer and the personal 
injury to the consumer. By imposing this liability on the used-product 
sellers, it will force manufacturers or suppliers of goods to discard these 
types of businessmen from their business line because they are unable to 
guarantee about the safety and quality of those goods, which may tend to 
drive similar products of the same brand from the market. Thus, such a 
measure would make manufacturers to stand behind the goods they sell in 
the marketplace. As a matter of public policy, to properly price all goods 
according to their true social and economic costs, liability must apply to all 

70  J. Paul Peter & Jerry C. Olson, Consumer Behavior and Marketing Strategy, Homewood, 
1998, 2nd edition, pp. 496-510.

71  Antonio J. Senagore, “The Benefits of Limiting Strict Liability for Used-Product Sellers”, 
(2010) 30 Northern Illinois University Law Review, pp.1-34, p. 3.
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sellers of defective goods. Otherwise, one defective product seller would 
cost relatively less, thereby encouraging consumers to buy the cheaper, 
more dangerous products. A used- product seller is no different from a 
new-product seller, and therefore, is liable for the sale of defective goods. 
Only the imposition of liability on sellers’ of used-goods can effectively 
deter the spread of defective goods. 

Consequently, by making a market incentive to sell quality used-
products would increase the likelihood that consumers will buy quality 
used-products from retail or wholesale buyers who may stand as a proxy 
for product quality.72 A seller interested in providing the customers with 
a product whose performance will fully meet both the needs of the latter 
might be able to establish a system of quality control that would eliminate 
the risk that deficient products would deliver to customers. An alternative 
approach would be to use less stringent quality control practices and 
compensate buyers for defects in products when buyers discern those 
defects and complain about them.73

Considering the current market in which goods are sold honestly or 
dishonestly; quality may be represented, or it may be misrepresented. The 
commercial buyer’s problem, of course, is to identify quality. The presence 
of sellers in the local markets who are willing to offer inferior goods tends 
to drive the market of some specific brand of goods out of existence – as 
is the case with bad automobiles or building construction materials. In 
Scholastic Nsaiboti v. Felix Ezeafor,74 the appellant bought a second-hand 
car from the respondent car dealer who made oral representations to the 
effect that the car was one year old and in good working condition. The 
oral representation proved to be untrue since the car was indeed older 
than that and was utterly defective. The contract, however, contained a 
term that excluded liability for any defect in the car and for any implied 

72  Ibid, p. 12.
73 Arthur Best & Alan R. Andreasen, “Consumer Response to Unsatisfactory Purchase: 

A Survey of Perceiving Defects, Voicing Complaints, and Obtaining Redress”, (1977) 
11 Law & Society, pp.701-742,  p. 703.

74 Appeal No. BCA/6/73 of March 1974, Bamenda Court of Appeal (unreported).
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express warranty. The Bamenda Court of Appeal (in the English speaking 
region of Cameroon), in upholding the High Court’s decision in favour of 
the respondent had this to say: “Restricted though the doctrine of ‘caveat 
emptor’ might be in its application to contracts of sale, its application in 
the buying of a second-hand car is in my opinion most fitting since there is 
very little by way of guarantee that the seller could give as to fitness” – per 
Rupert Thomas J., President of the Court.

If the above case shows the courts in dealing with the problem of the 
sale of second-hand cars, the case of Michael Ebwe v. Hubert Euverte75 
accentuates this point. On the 13th of May 1974, at about 10 a.m., the 
plaintiff entered into a written contract with the defendant for the sale of 
a second-hand car. The contractual document stipulated that the buyer 
has been given the opportunity of examining the car and that any liability 
whatsoever was excluded. The plaintiff signed the contractual document 
allegedly without reading it. On the same day the sale took place, at about 
5 p.m., the car’s engine stalled and the car was, on later examination, 
proved to be considerably defective. The plaintiff tried to get a refund of the 
contract price from the defendant on the grounds that the car was worthless, 
whereupon he brought this action. The Buea High Court in Cameroon held 
that the terms of the contract were clear and wholly unambiguous and that 
in the absence of fraud, they were binding on the parties.

It is this possibility that represents the major costs of dishonesty - for 
dishonest dealings tend to drive honest business dealings of some goods 
out of the market. There may be potential buyers of good quality products 
and there may be potential sellers of such products in the appropriate price 
range; however, the presence of dishonest sellers who wish to pawn bad 
wares as good wares tends to drive out the legitimate business, causing 
scarcity. The cost of dishonesty, therefore, lies not only on the amount by 
which the buyer is cheated; the cost also must include the loss incurred 

75  Suit No. HCSW/24, 1974, Buea High Court (unreported).
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from reducing the size of the legitimate business of certain goods out of 
the market.

It is now a common practice in most countries that before goods are sold 
nationally or internationally, they should meet the minimum ethical and 
quality requirements. This could be inspected by the contracting parties as 
they deem it necessary by a third party.

4.3. desCrIPtIon

A specific right embedded under the umbrella duty of conformity is the 
duty to give right description. In the leading Ashingston Piggeries case,76 
Lord Diplock pointed out in his statements that: 

The description by which unascertained goods are sold is, in my 
view, confined to those words in the contract which were intended 
by the parties to identify the kind of goods which were to be 
supplied… Objectively, on the issue of sale by description and in 
line with the contractual requirements, the word description is to 
be understood as the identity of the goods in question.77

The test used by Lord Diplock was to determine whether the goods 
would be rejected because they are different in kind than those agreed 
upon. It follows that the determining factor in sale by description is 
“identification”.78 Thereof, it is only on rare occasion that a sale other than 
that by description gets into existence.79 Particularly, certain sale contracts 
of specific goods may not be sale by description when the statement on the 
goods is immaterial to the identity of the goods or where without a statement 
the buyer buys the goods as they are. But under the SGA, specific goods 
require identification.80

76 [1972] AC at.503-4.
77 A.G.Guest, Benjamin's Sale of Goods, op cit., p. 541.
78 As stated in the case of Ashington Piggeries Ltd v. Christopher Hill Ltd (1972) A.C 

441; Sale by Description lies in SGA 1893 s 13.
79 A.G.Guest, Benjamin’s Sale of Goods, op cit., p. 541.
80 SGA 1893 s 62. 
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Also, identification through description has also been extended to 
unascertained goods and future goods. From these, it has been inferred in 
practice across the region that even buying in a self-service shop was sale 
by description, provided the goods are either described on the shelf or they 
are labelled as relating to their contract.81 But it should be pointed out that 
it is not because the sale by description has taken place that all statements 
in relation to the goods are necessarily descriptive. 

As explained above, under the UAGCL, the seller’s contractual duty is to 
deliver quality goods in consonance to the specification made by the buyer. 
In fact, quality and specification are complementary under the Uniform 
Act. But in particular, there are instances where contractual agreements 
on sale determine with accuracy technical specifications expected on the 
goods; or when the parties define the label of a good to be manufactured 
following the exact ingredients or products to be used. Most often, the seller 
is required to deliver the goods identical to a sample made available to the 
buyer. This component of Article 255 protects the consumer against any 
misleading trade descriptions or trade descriptions that have been tampered 
with. Goods, such as medicines already have labels. No person, either the 
seller or buyer may apply a trade description knowing that it is likely to 
mislead the consumer, or tamper with a trade description in a manner that 
might mislead a consumer. It is therefore for the interest of the commercial 
buyer in her business dealings with the seller to ensure that: caveat emptor, 
the goods supplied by the seller are in conformity with the specification or 
labelling of that kind of goods. They would have to be scrutinised for any 
potential misleading information, such as “Lose ten kg in four weeks” and 
“Anti-ageing effects guaranteed”. This duty has a wide field of application 
because it also applies to a packager, who might not be aware of such 
ingredients or components.

81 A.G.Guest, Benjamin’s Sale of Goods, op cit., p. 541; Franck L. Mechem, “Implied and 
Oral warranties and the Parol Evidence Rule”, (1928) 12 (3) Minnesota Law Review, 
pp.209-224, p.215.
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In case there is a failure to comply with the description of the goods 
(exact technical specification, model or sample) the result will be non-
conformity of the goods.82 Non-conformity as such sometimes leads to a 
delivery of goods totally different to those agreed upon. An example may 
be the delivery of soya beans instead of green beans.

Furthermore, if the required specifications or description on the 
goods have been met, the goods must also conform to the required usage 
determined on the contract. If it was not determined in the contract, the 
goods must satisfy the common usage of goods of the same kind. Thus, 
non-conformity of this requirement amounts to a breach83 and the remedies 
available for the buyer will be similar to those under non-conformity as to 
quality of the goods.84

Implied warranties of quality in connection with sales or contract for 
the sale of goods by description must usually be proved by evidence of 
facts which are extrinsic to the contract. Again, when the sale or contract of 
sale is oral, any evidence necessary to show the presence of those elements 
is ordinarily admissible. At least, it is never excluded because it is parol 
evidence. The Cameroonian case of Joseph Neba Abongwa v. Ngang Cletus 
Achu85 is illustrative.

4.4. PaCkagIng

Packaging is defined as all containers or other products used for the 
containment of goods, for facilitating their transport or their presentation 
to the public.86 Packaging is an important contractual duty under the 

82 Article 255 para. 1 UAGCL.
83 Ibid.
84 Articles 282, 288, 283 UAGCL.
85 Appeal No. BCA/58/98-99 of 12th October 2000 in the North West Court of Appeal, 

Bamenda, Cameroon. This case is culled from Cameroon Common Law Report- 1 CCLR 
(Quarterly Law), Liberty Publications, (2001) Part 7, pp.107-112.

86 Caroline London and Michael Llamas, “Packaging Laws in France and Germany”, 
(1994) 6 (1) Journal of Environmental Law, p.1-3; Catherine Elliot & Frances Quinn, 
Contract Law, Longman, 2003, 4th edition, p.360; as per the Sale of Goods Act definition 
on goods; SGA 1893 s 62 (1).  It is a general practice in export-import trade to find 
packaged goods marked with a statement of quantity, either of weight or volume, or with 
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Uniform Act. It applies to sales and entails secondary packaging destined 
for commerce and by extension to household. The UAGCL thereby channels 
all liability on the seller directly concerned with the packaged product. 
The scope of the UAGCL is more limited here because it concerns sellers 
and commercial buyers;87 that is, persons responsible for putting the said 
packaged products in the market for the first time, are under the duty to 
ensure the disposal of the packaging of their products with the view to their 
marketing. Essentially, this duty is mostly important to the commercial 
buyer because he has an obligation to resell the products to the end- users 
in the conditions in which he bought them. This plays an essential role 
as the end-user (consumer) expects to receive quality packaged goods 
directly from the commercial buyer because it is the former who separates 
finally the packaging from the product in order to use or consume the said 
products. Therefore, a packager88 of hazardous or unsafe goods must display 
a notice on or with the packaging that provides the consumer with adequate 
instructions for the safe handling and use of the goods. The packager of 
goods (who may actually be a person other than the supplier of the goods) 
bears this very onerous duty. Consequently, at this point it is a duty on the 
seller-caveat emptor, to watch on the hazardous nature of the packaged 
goods before supply.

Packaging, just like quality and quantity of the goods constitutes in 
the UAGCL a fundamental element in the conformity definition of the 
goods.89 Packaging is a component part of their quality. Therefore, if 

the name and address of the importer or packer or a mark which enables his name and 
address to be readily ascertained by an inspector (custom officer). “Importer” means, 
in relation to a package, the person by whom or on whose behalf the package is entered 
for customs purposes on importation.

87 As opposed to manufacturers.
88 In certain trade branches, especially in connection with transportation of the goods by 

sea, the usual means of packaging is containerisation, that is, packaging of the goods 
in containers.

89 Saantos Akuete Pedros & Jean Yado Toé, OHADA Droit Commercial General, op cit, 
p. 395. At Common law, the seller is under the obligation to deliver the goods in a 
“deliverable state”; to some authors, “deliverable state” refers to packaging. See SGA 
1893 s 62 (4). Also see the dictum of Banks L.J. in the case of Underwood Ltd v. Burgh 
Castle Brick & Cement Syndicate [1928] 1 K.B. 343.
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the parties’ contract determined the safety and packaging type, the seller 
must conform to them. If the contract is silent on this requirement, the 
parties must refer to trade and usage in the context of their contractual 
agreement.90 This is true of goods in general; the use and quality of the 
packaging may also be regulated and the seller is bound to observe those 
regulations, as the products in question cannot otherwise be put on sale. 
In this regard, standards and usages may also exist and the seller (or the 
buyer, depending on who is to provide the packaging according to the 
contract) is bound to observe those standards and usages. Non-conformity 
on the packaging amounts to a breach of contract.91  This was illustrative 
in the case of Societé MADELACH c/ Societé FEREX,92 where the Court of 
Appeal in Douala (Cameroon) pronounced the cancellation of a contract of 
sale between the two companies due to a lack of conformity of delivery of 
goods in a packaging of 100kg instead of 50kg as requested by the plaintiff. 
In today’s international sales contract, contractual parties are also called 
upon to respect rules on packaging in accordance with the buyer’s location 
rules on environmental law.

This has been the concern within the CEMAC contracting states regulating 
the export-trade of goods within their sub-region.93 In order to ensure equal 
treatment in all member States for goods exported within the CEMAC 
region, thereby enabling all goods in circulation within the community to 
benefit equally from the free movement provisions, the CEMAC Treaty 
provided for the introduction of the common custom tariff. This measure 
which applies to all products imported within the Community ensures they 
must be adequately packaged and certified with a label on the packaged 
marked with the CEMAC initials.94 This certification which permits 

90 Article 238 para. 2 UAGCL.
91 Article 255 para. 1 UAGCL.
92 Cour d’Appel du Littoral, Arret  No. 88/C du 15 Mai 1995.
93 Edouard GnimpiebaTonnang, ‘Le Nouveau Régime Juridique des Exportations entre 

les Etats d’Afrique Centrale : Entre Reformes Laborieuses et Influences Européennes’, 
(2006) 857, Penant, pp.433-483, p.443-445.

94 It is commonly written in French as: FABRIQUE AU……………………….. (pays 
d’origine)…………….. VENTE EN CEMAC.
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circulation carries the following information: address of the supplier, 
the country of origin of the production of the product, the name of the 
producer, information regarding the product (weight, etc). The operation is 
governed by the CEMAC regulations.95 Under the common custom tariff, 
goods are classified according to a common nomenclature, and are subject 
to common Community rules as to value, packaging and origin.96

Again, the question of packaging is dealt with more strictly under the 
UAGCL when it involves cross-border sales, owing to long journeys. In 
respect of the packaging, it should be stressed that, the seller and the buyer97 
may be liable for any defect in the packaging; even though this may also be 
as well the responsibility of the forwarding agent of the carrier. Packaging is 
a component part of their quality. Unless otherwise agreed by the contracting 
parties, the packaging must be of a quality permitting safe transport of the 
goods to their destination. An important role is played here by the seller 
under the UAGCL in having as duty to deliver the goods in conformity to 
the order.98 In fact, the goods shall conform to the contract if packaged in 
the manner usual for such goods to be transported.99

Again, unless special provisions on packaging are contained in the 
contract, the seller is required to forward the goods as packaged in his 
country, taking into account possible trans-shipment under proper and 
usual handling of the goods in order to prevent damage to or deterioration 
of the goods before it reaches its destination as stated in the contract or 

95 Article 9 de l’annexe a l’acte no. 7/93-UDEAC-566- SE1 du 21 Juin 1993 portant révision 
du TEC et fixant les modalités d’application du TPG en UDEAC ; Règlement No 17/99/
UEAC-CM-639 portant règlement des pratiques commerciales anticoncurrentielles,1999; 
Règlement No 4/99/ UEAC-CM-639 portant règlement des pratiques étatiques affectant 
le commerce entre Etats membres, 1999.

96 Until recent, it is now a governmental practice to find alcoholic drinks such as wine to be 
affixed a labelling with the CEMAC initials on each bottle to be sold within Cameroon. 
This is a measure to certify the quality and origin of this product. This is carried out at 
the Douala seaport supervised by customer officials.

97 Article 269 UAGCL.
98 Article 250 UAGCL.
99 This is the purport of Article 255 UAGCL.
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otherwise.100 However, the prevalent idea is that sale of the goods by the 
seller not conforming to the packaging does not prevent the buyer from 
having recourse to the remedies recognised in cases of lack of conformity 
of packaging.101 The buyer may refuse delivery, request for replacement 
of the goods (may be by demanding a re-packaging of the goods), and 
payment of damages.102

ConCLUSIon

This article has illustrated that the Uniform Act on General Commercial 
Law has some bearings on the consumer through the regulation of the 
business relationship between the seller and the commercial buyer. 
Various provisions of the Act, in particular Article 255 make inroads into 
the consumer law position to strengthen the position of the consumer vis-
à-vis the commercial buyer. Undoubtedly, sellers are facing an onerous 
task to comply, and eventually attempt to comply, with the satisfaction of 
consumers through their business relationship with the commercial buyer. 
This is vividly felt through the imposition of a panoply of absolute duties 
on the seller, which is a true recognition of the latin phrase caveat venditor 
under the UAGCL. In fact, these measures in their various dimensions 
would favourably add assurance to the expectations of consumers in their 
dealings with commercial buyers. In other words, such measures would 
eventually filter through to the consumer. From a consumer's point of view, 
the Act is, however, to be welcomed, as it will contribute to the eradication 
of many exploitative practices in the marketplace as it is expected that 
sellers would press on their suppliers to supply them with quality goods in 
order to meet up with the expectations of commercial buyers. Even though, 
there is not yet an implementation of the draft OHADA Uniform Act on 

100 Article 252 UAGCL. On a, procedural level, an important Prime Ministerial Decree was 
passed in 2008 to lay down the modalities for the packaging for importation, sale and 
distribution of retail and wholesale veterinary drugs in Cameroon: Decret no. 2008/2009/
PM du 5 December 2008 fixant les conditions de fabrication, de conditionnement, 
d’importation, de vente de distribution en gros et au detail des medicaments veterinaires.

101  This could be deduced from the wordings of Article 272 UAGCL.
102  Articles 288 and 292 UAGCL.
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Consumer Law, consumers to a larger extent benefit from such measures 
as contained in Article 255.



38

thE PhILoSoPhY anD EConoMICS of EU 
ConSUMEr LaW ContraStED WIth InDIan 

ConSUMEr LaW anD PraCtICE

Prof. Dr. H.C. Norbert Reich*

abStraCt

Having been invited to this prestigious conference I first want to clarify what 
I want to talk about. The topic which has been assigned to me by the convenor in 
the framework of the GNLU Law and Economics Conference and which I readily 
accepted is a complex one because of the wealth of material both with regard to 
legislation and interpreting case law of the Court of Justice of the EU (CJEU). I 
have – frequently with colleagues – written extensively on the subject matter, the 
last being a 400 p treatise on European Consumer Law.1 To make things somewhat 
easier for you, I have prepared an Annex I concerning first an overview of EU 
legislation and regulation, and an Annex II linking the philosophy and economics 
of EU consumer law to certain images of the consumer. Annex III is concerned 
with some findings on Indian consumer law which I prepared during two stays in 
India in 2013 and 2014, namely in New Delhi and in Bangalore in the context of 
a project managed by GIZ, the German development agency, with your Ministry 
of consumer affairs and where I had a chance to take interviews with academics, 
judges, consumer activists, and state officials. My findings were published in a 
German Festschrift2 and will also be available to the Indian reader.

The structure of my paper will follow the Annexes. In a sort of overview, I will 
explain some of the specifics of EU consumer law – I will do that without going 
into any details so that we know what we are talking about (II). More extensive 
parts (III) will discuss the different and sometimes conflicting consumer images 
in EU law and propose a differentiated approach (IV) based on CJEU case law 
and referring to findings of recently quite popular behavioural economics. The last 

* Emeritus, University of Bremen Law Faculty; Paper presented as part of GNLU 
Conference on March 14-15, 2015.

1 Reich/Micklitz/Rott/Tonner, European Consumer Law, 2nd edition 2014 (Cambridge/
Intersentia).

2 Reflections on Hans Micklitz’ Plea of a Movable System (of Consumer Law) – Anything 
to Learn from the Experiences of Indian Consumer Law, in: Purnhagen/Rott, Varieties 
of European Economic Law and Regulation, Liber amicorum Hans Micklitz, 2014, 651-
674 (Indian) International Journal on Consumer Law and Practice, 2014 No.2, 1-31.
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part (V) will come to some observations which I made during may work in India 
– you’re invited to discuss and even criticise them if you think my assessment is 
wrong. Due to time reasons I will present my findings about Indian consumer law 
only in an overview in the Annex but I will circulate my Festschrift paper to the 
participants of the conference.

an oVErVIEW of EU ConSUMEr LaW anD PraCtICE

Legislation on consumer law in the EU – which was then called 
“European Economic Community” (EEC) - started 30 years ago with the 
adoption of the product liability directive 85/374/EEC;3 a rather minor 
directive on misleading advertising had been already adopted in 1984 but 
has now been supplemented and extended by the more recent Directives 
2005/29/EC on Unfair Commercial Practices4 (in B2C marketing) and 
2006/114/EC on Misleading and Comparative Advertising (in B2B 
relations).5 After this initial phase a number of EEC/EC/EU-Directives 
followed, mostly relating to consumer contract law. The most important 
ones had been Dir. 93/13/EEC on Unfair Terms in Consumer Contracts6 
and 99/44 on Sales of Consumer Goods.7 A consolidation of prior directives 
was enacted in 2011 by the so-called “Consumer Rights Directive” (CRD) 
2011/83,8 relating mostly to so-called off-premises and distance contracts 
and containing not only detailed information requirements but also a right 
of withdrawal of the consumer of 14 days after contract conclusion resp. 
delivery of the good. 

3 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, 
regulations and administrative provisions of the Member States concerning liability 
for defective products [1985] L 210/29.

4 Directive 2005/29/EC of the EP and the Council of 11 May 2005 on Unfair Commercial 
Practices, [2005] OJ L 149/22.

5 Directive 2006/114/EC of the EP and the Council  of 12 December 2006 on misleading 
and comparative advertising [2006] L 376/21.

6 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts 
[1993] OJ L 95/29.

7 Directive 1999/44/EC of the EP and of the Council of 25 May 1999 on certain aspects 
of the sale of consumer goods and associated guarantees [1999] OJ L 171/12.

8 Consumer Rights Directive 2011/83/EU of the EP and the Council of 25 October 2011 
(CRD), [2011] OJ L 304/64.
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Worth mentioning is also a – somewhat specific – Directive 2004/114/
EC9 prohibiting any – direct or indirect – discrimination based on gender 
in the “sale and supply of goods or services available to the public”. The 
same discrimination prohibition concerning race or ethnic origin has been 
enacted by Dir. 2000/43.10 I will refer to that in the context of collective 
consumer interests protected by EU law.

Another area where the EU legislator has been particularly active are 
financial services, in particular consumer credit by Directive 2008/4811 and, 
with regard to mortgage credit, recently Directive 2014/17/EU.12 Consumers 
in the EU will have a right to a bank account with basic features from 2016 
on according to Dir. 2014/92.13

Commercial practices have found a comprehensive regulation in the 
above mentioned Dir. 2005/29. Access to justice which is usually a matter 
of Member States under Art. 19(1) s. 2 of the EU-Treaty has recently been 
improved by imposing ADR systems of conflict resolution on Member 
States by Dir. 2013/1114 and Regulation 524/2013.15 Questions of liability in 
tort have proven to be much more difficult to harmonisation and – with the 
exception of the Product liability directive - have been left to coordination 
by a conflict of law regulation (called Rome II) 864/200716 – of course 

9 Council Directive 2004/113/EC of 13 December 2004 implementing the principle of 
equal treatment between women and men in the access to and supply of goods and 
services [2004] OJ L 373/37.

10 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal 
treatment between persons irrespective of racial or ethnic origin [2000] OJ L 180/22.

11 Directive 2008/48/EC of the EP and the Council of 23 April 2008 on credit agreements 
for consumers and repealing Council Directive 87/102/EEC [2008] OJ 122/66.

12 Directive 2014/17/EU of the European Parliament and the Council of 4 February 2014 
on credit agreements relating to residential immovable property, [2014] OJ L 60/34.

13 Directive 2014/92/EU of the European Parliament and of the Council of 23 July 2014 
on the comparability of fees related to payment accounts, payment account switching 
and access to payment accounts with basic features,  [2014] OJ L 257/214.

14 Directive 2013/11/EU of the European Parliament and the Council of 21 May 2013 on 
consumer ADR, [2013] OJ L 165/13.

15 Regulation (EU) No. 524/2013 of the European Parliament and of the Council of 21 
May 2013 on Consumer ADR [2013] OJ L 165/1.

16 Regulation (EC) No 864/2007 of the EP and the Council of 11 July 2007 on the law 
applicable to non-contractual obligations (Rome II), OJ L 199/1.
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with the exception of product liability which was only slightly modified 
in 1999 but was not extended to services. There is now a recently adopted 
Directive on competition damages 2014/10417 which has only an indirect 
relevance to consumer protection.

EU consumer law, particular in the area of contract, looks quite 
impressive, but it is far from comprehensive. That is why Member State 
contract law still plays a prominent role in consumer protection and has to 
be coordinated by an internationally applicable conflict-of law instrument, 
namely Reg. 593 /2008,18 the so called Rome I-regime. It contains a 
specific consumer protection provision in Art. 6 intending to preserve 
to the consumer the application of his or her home law when having 
been approached for contracting in the country of residence. There is no 
codification of consumer law at EU level, unlike in France, Italy or Spain.

As you could see from this overview, most of EU-consumer law 
is contained in so–called directives. They are now based on Art. 114 
TFEU (Treaty on the Functioning of the EU as adopted under the Lisbon 
instruments of 2009) giving the EU a broad competence for so-called 
internal market measures which should take as a starting point a high level 
of consumer protection – an objective repeated in other provisions of the 
Treaty (Art.12, 169 TFEU) and in Art. 38 of the Charter of Fundamental 
Rights in the EU of 2009. According to Art. 288 TFEU, directives are 
binding on Member States with regard to “the result to be achieved...but 
shall leave to the national authorities the choice of form and methods.” 
Directives must therefore be implemented by Member State legislation; 
they do not on their own create rights and obligations of private parties. 
There is of course much debate on details of these provisions which will 
not be outlined here. The situation is different with EU-regulations which 

17 Directive 2014/104/EU of the European Parliament and the Council of 26 November 
2014 on certain rules governing actions for damages under national law for infringements 
of the competition law provisions of the Member States and of the European Union, 
[2014] OJ L 349/1.

18 Regulation (EC) No 593/2008 of the EP and the Council of 17 June 2008 on the law 
applicable to contractual obligations (“Rome I”) [2008] OJ L 176/6.



42

have been used in particular for conflict-of-law questions under a different 
competence provision, namely Art. 81TFEU.

Directives only selectively regulate questions of consumer law; their 
scope depends on the extent of harmonisation – a rather controversial 
issue in EU-law which I cannot discuss in any detail. EU lawyers usually 
distinguish between “minimum” and “full” harmonisation, the first 
allowing Member States setting a minimum threshold but allow to provide 
for “better” consumer protection, the second setting both the upper and 
lower threshold of protection itself. In the beginning, EU law started 
with minimum harmonisation - with the exception of product liability in 
Dir. 85/374; later directives imposed a more or less “full” or “complete” 
harmonisation on Member States to avoid a drifting apart of laws, which 
however is limited to the extent of harmonisation itself. For example, the 
consumer credit directives 2008/48 and 2014/17 have fully harmonised 
the requirements of pre-contractual and contractual information, but have 
excluded questions of consumer over-indebtedness, default on repayment, 
setting of interest rates and default costs, consumer bankruptcy and the like, 
except for a warning obligation imposed on the creditor.

I cannot finish this overview without mentioning the role of the CJEU. 
According to Art. 267 TFEU it can – in certain cases it must - be called 
upon by Member State courts or tribunals to deliver judgments concerning 
the interpretation of EU law, once a question is raised in a litigation in 
Member States. As I will show later, the case law of the CJEU has played 
an enormous role in the development of EU consumer law – much of it 
has now become “case law” almost in the common law tradition familiar 
to Indian lawyers! This cannot be understood without a close look at the 
different consumer “images” which EU law has used and which we will 
distinguish as the “informed”, the “weak” and the “vulnerable” consumer 
standard, added by remarks about collective consumer interests, to which 
I will turn now with some detail which may be of interest to my Indian 
colleagues.
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ConSUMEr IMaGES In EU LaW

2.1. the “Informed Consumer” standard 

Community and now Union law proceed from the premise that the EU 
consumer law should be based on the model of an “informed consumer”. 
Consumer protection understood as a form of social protection is generally 
the responsibility of the Member States within the framework of minimum 
harmonization measures, as recognised by the CJEU in Buet already in 
1989.19 Under the new framework of full harmonisation the Member 
State’s discretion in the field of social protection depends on the scope 
of application of EU measures. In the area of consumer credit, under 
Directives 2008/48/EC and 2014/17, questions of social protection of the 
consumer-debtor against usury, default and insolvency are left to Member 
State law. EU consumer protection law generally belongs to economic, not 
social, law. A somewhat more “social approach” has been attempted in 
Article 28 of the Mortgage Credit Directive, which concerns “arrears and 
foreclosure”. Even there, however, the provision leaves much discretion to 
Member States as to how to implement these consumer protective measures. 
Article 11(1)(g) requires the Member States to ensure that the standard 
information any advertising concerning credit agreements includes “a 
general warning concerning possible consequences of non-compliance with 
the commitments linked to the credit agreement.” It is of no surprise that 
the information requirements are mandatory for the Member States, and 
in consequence for credit providers, while the social protective provisions 
on foreclosure and arrears remain more or less optional.

The Union legislator – and to an even larger extent the Commission – 
rely on the effects of the internal market and on competition in delivering 

19 Case 382/87, [1989] ECR 1235; thereto J. Stuyck, in: L. Krämer et al., Law and 
diffuse interests, (Baden-Baden, Nomos, 1997) 287; G. Howells/Th. Wilhelmsson, EC 
Consumer Law, (Aldershot, Ashgate, 1997) 315-320; St. Weatherill and H.-W. Micklitz, 
in: Grundmann/Kerber/Weatherill, Party Autonomy and the Role of Information in the 
Internal Market, (Berlin, de Gruyter, 2001) 173, 185-187, 197, 200; E. Hondius, The 
protection of the weak party in a harmonised European contract law, (2004) 27 Journal 
of Consumer Policy (JCP) 245.
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consumer welfare. For liberal authors, the right to free choice constitutes 
the core ingredient of the European economic constitution20 because it is 
necessary for the exercise “the individual rights of the citizens to participate 
in cross-border transactions in accordance with Community law”. Consumer 
protection extends these liberties to “passive citizens”.21 According to this 
view consumer protection excessively limiting the freedom of contract may 
hamper rather than enhance market integration.22

Consumer protection measures adopted by the EU focusing on the right 
to information reflect the policy choices taken by the Treaty, as visible 
in the wording of Article 169 TFEU.23 They are regarded as compatible 
with a market economy. Socio-political, distributive demands are less 
important.24 These issues are left to the Member States, in accordance, one 
could argue, with the principle of subsidiarity under Art. 5(3) TEU. It is due 
to the principle of subsidiarity that the finish author Wilhelmsson objects 
excessive unification of European contract law where “social values” are 
unlikely to be adequately considered.25

2.2. the “weaker” Consumer In the Case-law of the CJeu 

As far as the application and interpretation of European consumer law 
directives are concerned, the practice of the CJEU shows the tendency to 
emphasise the protection of the consumer as a weaker party in a contractual 
relationship.26 The battlefield is the interpretation of Directive 93/13/EC. 
Here a steady influx of references, in particular from the new Member 

20 Critical discussion thereof in M. Kenny, The Transformation of Public and Private 
EC Competition Law, (Berne, Stämpfli, 2002) 86-93; B. Lurger, Grundfragen der 
Vereinheitlichung des Vertragsrechts in der EU, (Wien, Springer, 2002) 396-400.

21 Reich, General Principles of EU Civil Law, 2014, paras 1.5-1.9.
22 Chr. Kirchner, in: St. Grundmann/W. Kerber/St. Weatherill  at 165.
23 For an overview see the contributions in Grundmann/Kerber/Weatherill.
24 Cf. Wilhelmsson, Social Contract Law and European Integration (Aldershot, Dartmouth, 

1995); differing opinion Willet, Can Disallowance of Unfair Contract Terms Be Regarded 
as a Redistribution of Power in Favour of Consumers?, (1994) 17 JCP  471.

25 T. Wilhelmsson, Private Law in the EU: Harmonised or Fragmented Europeanisation?, 
(2002) European Review of Private Law (ERPL) 77, 84; similar view Reich, A European 
Contract Law or an EU Contract Law Regulation for Consumers?, (2005) 28 JCP  383.

26 CJEU, 13 December 2001, C-481/99, Heininger, [2001] ECR I-9945, para 38.



45

States (those who became members after 2004), but also from the Member 
States suffering more harshly from the Euro crisis (for example Spain), is 
matched  by the Court’s readiness to take consumer protection ‘much more 
seriously’.27 In order to understand the protective ambit of the Unfair Terms 
Directive, as interpreted by the CJEU, it is helpful to recall a statement 
from the Penzügij Lizing judgment,28 which the Court makes repeatedly to 
justify its more consumer protective interpretation of the Directive:

... according to settled case-law, the system of protection introduced 
by the Directive is based on the idea that the consumer is in a 
weak position vis-à-vis the seller or supplier, as regards both his 
bargaining power and his level of knowledge. This leads to the 
consumer agreeing to terms drawn up in advance by the seller or 
supplier without being able to influence the content of those terms…. 
The Court of Justice has also held that, on account of that weaker 
position, Article 6(1) of the Directive provides that unfair terms are 
not binding on the consumer. As is apparent from case-law, that is 
a mandatory provision which aims to replace the formal balance 
which the contract establishes between the rights and obligations of 
the parties with an effective balance which re-establishes equality 
between them … In order to guarantee the protection intended by the 
Directive, the Court has also stated that the imbalance which exists 
between the consumer and the seller or supplier may be corrected 
only by positive action unconnected with the actual parties to the 
contract. 

This case law overtly concerns only Directive 93/13 but the Court’s 
approach should be regarded as indicating more generally the Court’s 

27  H.-W. Micklitz/N. Reich, Von der Klausel- zur Marktkontrolle, (2013) 24 Zeitschrift für 
Europäisches Wirtschaftsrecht,(EuZW) 457; same, The Court and Sleeping Beauty - The 
revival of the Unfair Contract Terms Directive, (2014) 51 Common Market Law Review 
(CMLRev), 771; the leading case is CJEU, C-415/11, Mohamed Aziz v Catalinyacaixa, 
judgment of 14 March 2013. 

28 CJEU, 9.11.2010, C-137/08 VB Penzügji Lizing v Schneider, [2010] ECR 
I-10847 at para 46.
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understanding of the objectives of EU consumer law. In B2C transactions 
party autonomy is tipped in favour of the consumer as a typically weaker 
party. The business or professional party is regularly seen to be in a stronger 
bargaining position. 

The CJEU seems even to be willing to improve existing remedies in 
directives. It does so both in a formal and in a substantive sense. Directive 
93/13/EEC has led to a number of surprising judgments that have insisted 
on the principle of effective protection justified by the unequal bargaining 
power of the parties, lately highlighted by the Invitel and Aziz judgments.29 
This results in the requirement for national courts to apply ex officio certain 
protective provisions, in particular Article 6 of the Directive on the non-
binding consequence of unfair terms. The case law began with Océano, 
concerning jurisdiction clauses,30 was continued in Claro31 and Asturcom,32 
in relation to arbitration clauses in consumer contracts, and was confirmed 
and refined in Pannon.33

The court seized of the action is therefore required to ensure the 
effectiveness of the protection intended to be given by the provisions of 
the Directive. Consequently, the role thus attributed to the national court 
by Community law in this area is not limited to a mere power to rule on the 

29 Case C-472/10 Nemzeti Fogyaszróvédelni Hatóság v Invitel [2012] ECR I-(26.4.2012); 
comment H.-W. Micklitz/N. Reich, ‘AGB-Recht und UWG – (endlich) ein Ende des 
Kästchendenkens nach Pernivoca und Invitel’, EWS (Europäisches Wirtschafts- und 
Steuerrecht) 2012, 257; the prior opinion AG Trstenjak of 6 December 2011 has been 
commented on by H.-W. Micklitz/N. Reich, EuZW 2012, 126. 

30 Joined Cases C-240-244/98 Océano Grupo ed. v Quintero et al. [2000] ECR I-4941.
31 Case C-168/05 E.M.M. Claro v Centro Movil Milenium [2006] ECR I-10421.
32 Case C-40/08 Asturcom v Christina Rodrigues Nogueria [2009] ECR I-9579; comment 

H. Schebasta, ‘Does the National Court Know European Law’, in: H.-W. Micklitz/N. 
Reich (eds,), ‘The Impact of the Internal Market on the Private Law of Member 
Countries’, EUI Working Papers 2009/22, 47 = ERPrL 2010, 847, insisting that in 
Asturcom, which concerned a consumer who “in total inertia” did not raise any defence 
against arbitration proceedings, including the res judicata of the final award against her 
(para 34), the CJEU did not apply the effectiveness principle, but rather the less stringent 
equivalence test. 

33 Case C-243/08 Pannon v Erzsébet Sustikné Győrfi [2009] ECR I-4713; see also case 
C-137/08 VB Penzügyi Lizing v Ferenc Schneider [2010] ECR I-10847, para 56, 
concerning investigation on its own motion whether the court has jurisdiction or not 
according to the disputed clause.
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possible unfairness of a contractual term, but also consists of the obligation 
to examine that issue of its own motion, where it has available to it the legal 
and factual elements necessary for that task, including when it is assessing 
whether it has territorial jurisdiction (para 32 of Pannon). 

Regarding substantive law, the battleground has been the Consumer 
Sales Directive 99/44. The leading cases are Weber and Putz34 decided by the 
Court on 16 June 2011; they are a good, and at the same time controversial, 
example of the impact of EU law on traditional ideas on remedies in sales 
law beyond the wording of Directive 99/44. They concern reimbursement 
of additional costs by the consumer for replacing a defective product 
and installing an improved one, for example by tearing off and replacing 
defective tiles used for floor panelling, or by disconnecting and reconnecting 
a dishwasher that did not function. The reasoning of the Court is based on 
the rather vague provisions in the Directive that repair and replacement 
should be done within “a reasonable time”, “free of charge” and “without 
significant inconvenience to the consumer”, even if the contract did not 
include installation services. This creates a strict liability regime for the 
seller, not only for the act of replacing the defective product itself, but also 
for the resulting follow-up costs even after the transfer of the risk. If the 
replacement would lead to disproportionate costs for the seller, he could 
reduce them “to an amount proportionate to the value the goods would 
have if there were no lack of conformity and the significance of the lack of 
conformity” (para 74). The consumer would not get full reimbursement of 
his costs. The reference point is not therefore the (possibly much higher) cost 
of removal of the defective product or/and the installation of a conforming 
product, but its lower net value. This seems to be a fair balancing of the 
different interests of the parties.

It is hard to predict where this development will lead. The CJEU 
is narrowing down the leeway of the Member States’ to set their own 

34 Joined Cases C-65/09 + C-87/09, Gebr. Weber et al. v J. Wittmer et al. [2011] ECR 
I-5257.
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protective standards within the framework of EU measures. In this way, the 
CJEU seems to be counterbalancing the much harsher market-orientated 
philosophy motivating the European Commission, and to some extent also 
the European legislator.

2.3. the “Vulnerable” Consumer standard35 

If we look at the concept of  “vulnerable consumers” as it emerges from 
existing EU legislation it seems to encompass, still rather superficially, 
those who cannot, or can no longer, cope with the requirements of the 
modern consumer society. Some consumers run the risk of being isolated 
from social and economic life, be it by over-indebtedness, disabilities, or 
a lack of possibilities to communicate. There is also a growing problem of 
“social deprivation”. This group of consumers was the focus of the national 
consumer policies of the 1960s and ‘70s. The political movement of those 
decades concentrated on protecting in particular vulnerable persons without 
differentiation. This was taken up by the EU in the Lisbon Strategy of 
1999 where the EU mentioned, for the first time explicitly, the existence 
of different types of consumers. It speaks of, as a separate group, humans 
“living below the poverty line and in social exclusion”.36

Improved information and market transparency are of little help 
to vulnerable consumers when the goal is to enable them to lead self-
determined life. It is rather the targeted improvement of infrastructure, and 
intelligent, realistic schemes of providing advice, that enable consumers, 
including vulnerable consumers, to participate independently in economic 
and social life. If one declares inclusion and social participation as the 
objective, as the EU does, then one also has to take care of “vulnerable 
consumers”.37 Amazingly enough, the vulnerable consumer has entered 

35 This section follows Micklitz/Reich, in: European Consumer Law, (Cambridge, 
Intersentia, 2nd ed. 2014) para 1.36a.

36 COM(2010) 2020 3.3.2010, http://www.europarl.europa.eu/summits/lis1_en.htm, last 
accessed 31.07.12.

37 http://www.bmelv.de/SharedDocs/Downloads/EN/Ministry/Trusting-Vulnerable-
Responsible-Consumer.pdf.
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the European consumer policy agenda. Recital 34 of the Consumer Rights 
Directive (CRD) 2011/83/EU insists that: 

In providing that information, the trader should take into account the 
specific needs of consumers who are vulnerable because of their mental, 
physical or psychological infirmity, age or credulity in a way which the 
trader could reasonably be expected to foresee. However, taking into 
account such specific needs should not lead to different levels of consumer 
protection.

However, the obligation mentioned in the recital did not make it into the 
specific information requirements of the provisions of the CRD!

Legal recognition of this new type of consumer is closely linked to the 
liberalization of the energy and telecommunication markets, which was 
strongly promoted by the European Commission after the adoption of the 
Single European Act in 1987. The guarantee of supply for everybody was 
added to the concept of universal services. The universal service obligation 
not only refers to vulnerable consumers but actually includes them in its 
protective realm by giving them certain basic rights. For the first time 
the concept appears in Directive 2002/22/EC on universal services and 
users’ rights relating to electronic communications networks and services 
(Universal Service Directive).38

Article 1(1) of the Universal Service Directive aims at ensuring the 
availability throughout the Community of good quality publicly available 
services through effective competition and choice and further, aims to deal 
with circumstances “in which the needs of end-users are not satisfactorily 
met by the market”. According to the 7th recital, the Directive’s objective 
is to ensure “the same conditions [of] access, in particular for the elderly, 
the disabled and for people with special social needs”. Directive 2009/140/
EC has not changed the terms defined in Article 2 of Directive 2002/21/

38 Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 
on universal service and users' rights relating to electronic communications networks 
and services (Universal Service Directive) [2002] OJ L108/51.
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EC. For the first time disabled persons are granted special rights.39 In the 
Internal Market in Electricity Directive 2003/54/EC and the Internal Market 
in Natural Gas Directive 2003/55/EC,40 the so-called second generation 
of the liberalization of the energy markets, the European Commission 
coined the notion of the “vulnerable customer”.41  In light of the increasing 
problems of social exclusion as a consequence of the liberalization of the 
Single European Market, the EU further tightened its approach in Directive 
2009/72/EC of 13 July 2009.42 However, the EU has left it to the Member 
States to define the term of vulnerable consumers and to implement their 
protection, as Article 3(7) of the Directive indicates, including protection 
against disconnection.

The differentiation between categories of consumers in Directive 
2005/29/EC on Unfair Commercial Practices can also be considered to 
have an impact on traditional contract law understanding which usually 
starts from a rather abstract and uniform concept of “persons”. Interestingly 
the Directive does not speak of the “vulnerable consumer”, but of 
“consumers whose characteristics make them particularly vulnerable” to 
unfair commercial practices. This concept includes consumers whose “age, 
physical or mental infirmity or credulity that render them susceptible”. 

39 Arts 7 and 23a of Directive 2009/136/EC of the European Parliament and of the Council 
of 25 November 2009 amending Directive 2002/22/EC on universal service and users’ 
rights relating to electronic communications networks and services, Directive 2002/58/
EC concerning the processing of personal data and the protection of privacy in the 
electronic communications sector and Regulation (EC) No 2006/2004 on cooperation 
between national authorities responsible for the enforcement of consumer protection 
laws [2009] OJ L337/11 ; for an evaluation see Nijenhuis, in: F. Benyon, Services and 
the EU Citizen, (Oxford, Hart, 2013) at pp. 56.

40 Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003 
concerning common rules for the internal market in electricity and repealing Directive 
96/92/EC - Statements made with regard to decommissioning and waste management 
activities [2003] OJ L176/37; Directive 2003/55/EC of the European Parliament and of 
the Council of 26 June 2003 concerning common rules for the internal market in natural 
gas and repealing Directive 98/30/EC [2003] OJ L176/57.

41 Compare Art. 3 (5) Directive 2003/54/EC and Art. 3 (3) 2003/55/EC, ‘vulnerable 
consumer respectively vulnerable customer’.

42 Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 
concerning common rules for the internal market in electricity and repealing Directive 
2003/54/EC [2009] OJ L211/55.



51

Poverty does not account for the concept of vulnerability.43 The law does 
not define the characteristics of the “normal addressee of an advertisement”, 
who in the Directive is spoken of as the “average consumer”.

Finally, the more recent Regulation (EU) No. 524/2013 on consumer 
ODR refers to “vulnerable users” in its Article 5 concerning the most 
inclusive possible access and use of the ODR-platform by all, including 
“vulnerable users (‘design for all’)”. The Regulation, does not, however, 
contain a definition of “vulnerable users”.

Persons with physical disabilities, on the other hand, have entered 
EU law in different regulations relating to passenger transportation, even 
though the concept of “vulnerability” is not used in their respect. Article 
2(1) of Regulation 261/200444 talks of persons with “reduced mobility,” 
“who require special services and attention by airlines. There has been 
a remarkable extension of the obligations of airlines by the CJEU, for 
instance in cases of interruption of traffic due to the volcanic eruption of the 
Icelandic volcano Eyjafjallajökull, leading to the closure of air space. There 
the Court used Article 9 of the Regulation to grant entitlements to stranded 
passengers, which were unlimited in time and value and did not distinguish 
between the different types of passengers. One could argue that in these 
circumstances every passenger was in some way an ad-hoc “vulnerable 
consumer” with reduced mobility, not due to the personal situation but due 
to the closure of air traffic. The Court wrote in its McDonough-judgment45 
concerning the care an air carrier owed to passengers’ flight interruption 
which was due to a volcanic eruption:

43 Compare Directive 2005/29/EC Art.5(3)…clearly identifiable group of consumers who 
are ‘which mentioned as ‘particularly vulnerable’. 

44 Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 
February 2004 establishing common rules on compensation and assistance to passengers 
in the event of denied boarding and of cancellation or long delay of flights [2004] OJ 
L46/1. The Commission’s proposal for amending the regulation (COM(2013) 130 final) 
of 13 March.2013 has been critically discussed by Müller-Rostin, (2013) 2 euvr  138; 
I will not go into this discussion.

45 CJEU, C-12/11, McDonagh v Ryanair, judgment of 31 January 2013.
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 “…the provision of care to such passengers is particularly 
important in the case of extraordinary circumstances which persist 
over a long time and it is precisely in situations where the waiting 
period occasioned by the cancellation of a flight is particularly 
lengthy that it is necessary to ensure that an air passenger whose 
flight has been cancelled can have access to essential goods and 
services throughout that period” (para 42).

2.4. the ColleCtIVe dImensIon and the Problem of dIsCrImInatIon

“Consumers, by definition, include us all”, as President Kennedy 
famously said in his consumer message of 1962.46 This statement seems 
to exclude a collective dimension of consumer protection, whatever the 
consumer image which it tends to protect. Therefore, consumer protection 
depends on the activity of the individual consumer which is injured in 
contracting or by some other illegal behaviour of the professional. Usually, 
the consumer must defend his/her rights before a court of law or a similar 
institution, including now an ADR mechanism.

Practice shows that the individual judicial process is not always suited 
to sufficiently supervising obedience of the laws. In general, the consumer 
as an individual will avoid legal proceedings for a number of reasons. 
Often legal proceedings are not commenced as the damage is only minor, 
and assertion of a claim by an individual would not be worth it. There is 
also a certain wariness of legal institutions as well as the fear of bringing 
a claim against a well-known undertaking. This is to the detriment of the 
collective interest of consumers, as the passivity of consumers allows 
undertakings to continue their illegal practices and in so doing harm an 
unidentifiable number of consumers. So far, collective legal protection has 
failed as a result of consumers’ lack of power as a genuine counterpart to 
business, itself a result of the lack of organisation of the consumers as a 

46 See the note by E. Hondius, The Innovative Nature of Consumer Law, 35 (2012) JCP 
165.
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group. The falling apart of objective law and subjective legal protection 
of the individual justifies the introduction of collective legal protection.

Collective legal protection relates to the “abstract” competence 
of consumer associations to assert a claim and bring an action; these 
associations need not be in a legal relationship with the defendants. 
Consumer associations can take action without having to satisfy the 
requirement that the review of the conduct in question is in their own legal 
interest. In fact, the protection of individual interests is of little concern; 
this, however, does not prevent the establishment of a competence based on 
a public interest test. Asserting a claim for “de-individualised” consumer 
rights by bringing a legal action results in an institutional “system of 
guarantees” for the protection of the consumer. Collective protection leads 
to a transition from an individual’s subjective rights being affected to a 
wider group of consumers being affected collectively, for example by unfair 
terms or misleading advertising, thus synchronising public and private law. 
As the CJEU wrote in its Henkel case47 concerning jurisdiction for actions 
of consumer associations:

“The legal basis for its action [of the consumer association] is a 
right conferred by statute for the purpose of preventing the use of 
terms which the legislature considers to be unlawful in dealings 
between a professional and a private final consumer”.

EU law has recognized a right of action of consumer associations in such 
important directives as Unfair Terms, 93/13, Unfair Commercial Practices 
under Dir. 2005/29 and Consumer Rights under the recently adopted Dir. 
2011/83. Directive 2009/22/EC of 23 April 200948 on injunctions for the 
protection of consumers’ interests, pursues as an objective the access 
of consumers and consumer associations to justice. By regulating the 
right of consumer associations to take legal action, the Directive also 

47 CJEU 1 October 2002, C-167/00, Verein für Konsumenteninformation (VKI)/Karl Heinz 
Henkel, [2002] ECR I-8111, para 39.

48  [2009] OJ L 110/30.
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applies to purely national circumstances. This represents a further step in 
approximating the procedural provisions. 

In its Consumer Policy Strategy 2007–201349 the Commission wrote 
that it will consider taking action on collective redress mechanisms for 
consumers both for infringements of consumer protection rules and for 
breaches of EU antitrust rules in line with the 2005 Green Paper on private 
damages actions.  Some Member States have introduced different schemes 
for collective redress of consumer injuries mostly based on an opt-in 
scheme, not as an opt-mechanism as in the US class action system. The 
general discussion in the European Parliament on collective redress has been 
rather hostile, as a report of the legal committee of 12 January 2012 shows:

“a collective redress system where the victims are not identified 
before the judgment is delivered must be rejected on the grounds 
that it is contrary to many Member States’ legal orders and violates 
the rights of any victims who might participate in the procedure 
unknowingly and yet be bound by the court’s decision” (para 20).

The Commission has therefore not made any legislative proposals on that 
subject, and instead has only released a Recommendation of 11 June 201350 
rejecting any type of opt-out solution and leaving it to Member States to 
define standing, admissibility and funding, and containing, surprisingly, a 
prohibition on punitive damages and contingency fees. Unfortunately, the 
Recommendation does not show any sincere concern for collective redress 
of violations of consumer law and may even discourage Member States 
from advancing legal reform; instead it seems to aim only at rejecting any 
US class-action initiative. 

A certain collective dimension can also be seen in Directive 2004/113 
prohibiting discrimination with regard to gender. The constitutional 

49 COM (2007) 99 final of 13.3.2007, 11.
50 COM (2013) 3539/3, [2013] OJ L 201/60; critical comment by A. Stadler, European 

Developments in Collective Redress, [2014] euvr 80.
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dimension of this directive was before the CJEU in its Test Achats case.51 
Its Art. 5(2) contained an exemption for insurance contracts: 

Notwithstanding paragraph 1, Member States may decide before 
21 December 2007 to permit proportionate differences in individuals’ 
premiums and benefits where the use of sex is a determining factor in the 
assessment of risk based on relevant and accurate actuarial and statistical 
data. The Member States concerned shall inform the Commission and 
ensure that accurate data relevant to the use of sex as a determining actuarial 
factor are compiled, published and regularly updated. These Member States 
shall review their decision five years after 21 December 2007, taking into 
account the Commission report referred to in Article 16, and shall forward 
the results of this review to the Commission.

On 1 March 2011 the CJEU condemned the exemption from the non-
discrimination principle in insurance contracts by ruling in the judgment:

Article 5(2) of Council Directive 2004/113/EC of 13 December 
2004 implementing the principle of equal treatment between men 
and women in the access to and supply of goods and services is 
invalid with effect from 21 December 2013.

The judgment is surprisingly short.52 The CJEU shows its willingness 
to control strictly the conformity of EU provisions with the human rights 
regime to which the EU subscribed in a number of documents, the latest one 
being the “elevated” Charter of Fundament Rights, which from 1 December 
2009 has had the same value as the EU Treaties. The Court’s ruling is based 
on several arguments, only some of them will be mentioned here. Most 
important, the Court recognises that equality between men and women in 
insurance contracts cannot be simply produced by “legal fiat”, but contains 

51 CJEU C-236/09 Ass. Belge Test-Achats et al, [2011] ECR I-773.
52 Comment N. Reich, ‘Some Thoughts after the “Test Achats” Judgment’, [2011] EJRR, 

283; K. Purnhagen, [2011] Euroaprecht (EuR) 690; C. Tobler, ‘Case note’,[2011] 
CMLRev, 2041; P. Watson, ‘Equality, fundamental rights and the limits of legislative 
discretion’, [2011] ELRev 896.
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an evolutionary element which must be “progressively achieved”.53 The EU 
non-discrimination directives do not immediately forbid discrimination but 
contain a mandatory political programme to be elaborated and implemented 
over time. In order to fulfil this dynamic element of non-discrimination, 
legislative action “must contribute, in a coherent manner, to the achievement 
of the intended objective, without prejudice of providing for transitional 
periods or derogations of limited scope”.54 The Court invalidated it, but 
only with ex nunc consequences, beginning five years after the Directive’s 
entry into force. This is a courageous step in order to give the legislator 
time to remedy the complex political, economic or legal circumstances.

The CJEU expressly condemned the exemption in Article 5(2) as a 
violation of the equality principle. In consistent case law, the CJEU defines 
the principle of equal treatment as requiring that “comparable situations 
must not be treated differently, and that different situations must not be 
treated in the same way, unless such treatment is objectively justified”.55 
Despite the different risk profiles of the sexes in certain types of insurance, 
for example third party liability of car drivers, where men seem to take more 
risks and are responsible for more accidents, on the one hand, and life and 
health insurance, where women have a higher and more costly risk profile 
according to relevant statistics, these differences were expressly ruled not 
to be relevant by Article 5(1) of Directive 2004/113. Men and women, 
despite the difference in life expectancy, have to be treated as “normatively 
comparable” even though “empirically different”.56 The CJEU did not find 
any justification for this differentiation to continue without a time limit. It 
amounted to a “pure and simple” discrimination to persist indefinitely.57 
In order to remedy this situation, the Court took upon itself the position of 
legislator and imposed a time limit of its own accord, without invalidating 
the entire legislative act. As a consequence, existing insurance contracts 

53 Ibid., at para 20.
54  Ibid., at para 21.
55 Ibid., at para 28.
56 See ibid., at para 30.
57 Ibid., at para 33.
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with different premiums, tariffs and benefits for men and women that 
are not overtly inconsistent with Article 5(2) can be maintained until 20 
December 2012, but may not be offered from 21 December 2012 onwards, 
when “unisex” tariffs will become mandatory. 

thE nEED for a DIffErEntIatED trEatMEnt of thE 
DIffErEnt ConSUMEr IMaGES – SoME CrItICaL rEMarkS

3.1. CrItIQue of the “InformatIon ParadIgm of eu law” 

The “informed consumer standard” has been the basis of many EU 
provisions. It is based on the model of the consumer as a rational “homo 
oeconomicus”. The consumer right of information has already been part of 
Article 169(1) TFEU (ex-Article 153(1) EC), can be found in great detail 
in many consumer law directives, and must be regarded as a “general 
principle” of EU consumer law, to be balanced with the other principle of 
autonomy of business in consumer contracting.58 Article 5 of the CRD has 
codified this general right as a condition to a binding contract: 

Before the consumer is bound by a contract other than a distance or 
off-premises contract, or any corresponding offer, the trader shall provide 
the consumer with the following information in a clear and comprehensible 
manner, if that information is not already apparent from the context.

Article 5(1)(a) to (h) lists in detail what that information consists of, for 
example the main characteristics of the goods or services, the total price of 
the goods or services inclusive of taxes (VAT), the duration of the contract 
and as a novelty, “where applicable, the functionality, including applicable 
technical protection measures, of digital content and any interoperability of 
digital content with hardware and software that the trader is aware of or can 
reasonably be expected to have been aware of”.59 Paragraph 3 contains an 
exception for day-to-day transactions that are to be performed immediately, 

58 See N. Reich in H.-W. Micklitz/N. Reich/P. Rott/K. Tonner, Understanding EU Consumer 
Law, 2nd ed. 2014, para  1.11.

59 For details see N. Helberger et al., ‘Digital Content Contracts for Consumers’, 36 [2013) 
JCP 37 at 46.
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while paragraph 4 allows Member States to adopt or maintain additional 
pre-contractual requirements. Article 6 contains similar requirements for 
off-premises and distance contracts, with some specificities concerning 
additional information about the right of withdrawal and the consequences 
in case of withdrawal.

These information requirements have been extended by a right of 
withdrawal, a so-called “cooling-off period” in certain areas of contracting, 
to allow the consumer who has been caught in situations of restrictive 
decision-making (off-premises contracts), or who may be entering into a 
transaction where s/he does not know enough about the good or service 
to be provided (distance selling), or where s/he may not immediately 
understand the service because of its complexity and inherent risks (for 
example insurance, timeshare or consumer credit). 

The usefulness and effectiveness of these information requirements has 
been subject to a controversial debate which ranges, on the one extreme, 
from criticism of the merely symbolic character of these regulations that 
are based on a model of the “rational informed consumer” contradicted by 
behavioural studies,60 to a more traditional critique fearing an erosion of the 
pacta sunt servanda principle, “protecting” the irresponsible consumer and 
putting unnecessary costs on business.61 I will not go into this discussion, 
even though it is true that EU law tends to provide for a certain – and highly 
selective and specific - “overkill of information duties”.62 These duties do 
not contain “personalised information” even if necessary. Instead of an 
“information excess,” information must be framed so as to meet consumer 

60 See the spical issue 34 (2011) JCP 271-398 with conbtributions by A. Atzoni, S. Frerichs, 
G. Spinbdler, M.G. Faure & H.A. Luth. W.H. van Boom, J. Trzaskowski, M. Lissowska.

61 M. Engel & J. Stark, Verbraucherrecht ohne Verbraucher (Consumer law without 
consumers), (2015) Zeitschrift für Europäisches Privatrecht (ZeuP) 32.

62 G. Howells/T. Wilhelmsson, ‘EC Consumer Law – Has it Come of Age’, (2003) ELR 370; 
R. Sefton-Green (ed.). Mistake, Fraud and Duties to Information, 2005, 396; P. Giliker, 
‘Pre-contractual good faith and CESL’, (2013) ERPL, 79 at 98; N. Reich, ‘The Social, 
Political, and Cultural Dimension of EU Private Law’, in: R. Schulze/H. Schulte-Nölke, 
European Private Law – Current Status and Perspectives, 2011, 80.
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demands. Not more but better information is necessary.63 The current 
requirements are at best a mere minimum of protection. 

As information rights they should correspond to the pronouncement of 
Article 169(1) TFEU and to a specific understanding of EU fundamental 
freedoms from the perspective of proportionality.64 Four main questions 
remain:65

• Are information rules sufficient to give the consumer a fair chance 
to participate in consumer markets as a “passive market citizen”?

• Are information rules efficient in achieving their objective of 
strengthening party autonomy and consumer choice?

• Are information provisions effectively implemented?

• Are information provisions used as an element in limiting liability 
of the business party?66

The “information overkill” provided for by EU law, in particular in 
consumer credit transactions, is contrasted by finding of behavioural studies 
of the limits of use, usefulness, and usability of information due to limited 
heuristics of consumers. Consumers are not in general risk-averse; therefore, 
abstract warnings on the consequences of certain transactions, e.g., against 
overextending the use of credit, will not be considered as specific risks 
to take account of, while on the other hand positive but only potential 
and rather unlikely benefits will be exaggerated in their meaning, e.g., in 
games of chance – there is an asymmetry between loss aversion vs. positive 
expectations.67 The model of the “average consumer who is reasonably well 
informed and reasonably observant and circumspect” which plays such an 

63 N. Helberger et al., Digital Consumers and the Law, 2012, pp. 68.
64 H.-W. Micklitz/N. Reich/P. Rott, K. Tonner, Understanding EU Consumer Law, paras 

1.11-1.14.
65 N. Reich, Yearbook of Consumer Law 2009, 2010, 8.
66 N. Helberger et al., supra note 63, at 95.
67 More details in Kahneman, Thinking Fast Slow, (Penguin 2012), at pp. 278 et sq. on 

“prospect theory.”
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important role in the case law of the CJEU68 amounts in reality to a rather 
irrational model of consumer behaviour.

Critique has also been voiced against the broad scope of withdrawal 
rights in particular in distance contracts which may create an incentive for 
opportunistic behaviour of consumers: they might be encouraged to order 
goods which they can return without risk of payment after 14 days to check 
their quality, but in reality use them for short-time purposes like a wedding 
or other event without ever intending to pay the full purchase price. To some 
extent, the CJEU in its Messner-judgement69 recognised this possibility 
of abuse and allowed Member State law to provide for measures avoid it: 

However, although Directive 97/7 (the predecessor of the CRD, NR) 
is designed to protect the consumer in the particular situation of a 
distance contract, it is not intended to grant him rights going beyond 
what is necessary to allow him effectively to exercise his right of 
withdrawal. Consequently, the purpose of the Directive does not 
preclude, in principle, a legal provision of a Member State which 
requires a consumer to pay fair compensation in the case where he 
has made use of the goods acquired under a distance contract in a 
manner incompatible with the principles of civil law, such as those 
of good faith or unjust enrichment.

Art. 14 (2) of the CRD has taken up this possibility of limiting consumer 
rights: the consumer can only examine the product free of compensation, 
but has to take liability for diminished value of the goods because of their 
being used as such.

68 Out of the many cases of the CJEU see case C-465/98 Darbo [2000] ECR I- 2297 at 
para 22.

69 Case C-489/07 Messner v Firma Stefan Krüger, [2009] ECR I-7315 at para 25-26; 
details Reich, General Principles of EU Civil Law at para 5.9.
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3.2. mandatory substantIVe law as “legal PaternalIsm”? who Pays the 
bIll?

The model of the “weak consumer” is supposed to be counteracted by EU 
law containing unilaterally binding provisions from which the professional 
cannot deviate to the disadvantage of the consumer. Mandatory consumer 
contract law is the other, more “interventionist”, element of EU consumer 
law. It can be found in many directives which expressly preclude the parties 
to a B2C contract to contract-out of mandatory protective provisions (see 
latest Article 25 CRD). But the extent of substantive rules is much more 
limited in EU contract law, although it does exist, however selectively. In 
areas like sales law under Directive 99/44/EC, the EU legislator certainly 
wants to give the consumer a set of minimum rights that cannot be waived 
by contract. In academic writing there is no agreement as to how far EU 
law should go with regard to substantive fairness rules: some fear unwanted 
“paternalism” (Grundmann/Ogus/ Wagner),70 while other authors, on the 
contrary, in line with the “Manifesto” group,71 want to extend these rules 
as basis for a “social justice agenda for European contract law”, namely to 
“fairness”, “constitutionalisation of private law”, and “legitimacy modes 
of governance” 

The CRD as the most recent example contains some additional consumer 
rights in Chapter 4, like those on delivery, passing of risk, and additional 
payments. The CRD has however not really extended the scope and extent 
of mandatory provisions of consumer contracting, even though that was 
originally foreseen in the 2008 proposal, which, however, did not succeed 

70 S. Grundmann/W. Kerber, ‘Information Intermediaries’, in: S. Grundmann/W. Kerber/S. 
Weatherill (eds.), Party Autonomy and the Role of Information in the Internal Market, 
2001, 264, preferring information-type rules over mandatory standards; A. Ogus, ‘The 
paradoxes of legal paternalism and how to resolve them’,( 2010) Legal Studies, 61; G. 
Wagner, Zwingendes Privatrecht, (2010) ZEuP, 243, pleading for a restrictive use of 
mandatory rules in contract law.

71 Study Group on Social Justice, (2004) ELJ, 653 at 664; B. Lurger, ‘The Common Frame 
of Reference/Optional Code and the Various Understandings of Social Justice in Europe’, 
in: T. Wilhelmsson et al. (eds.), Private Law and the Many Cultures of Europe, 2007, 
177. 
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due to its “full harmonisation approach”.72 One of the “last minute” 
amendments to the proposal for a CRD now found in the final text is the 
concept of “fees that exceed the cost borne by the trader for the use of 
such means” (of payment) in Article 19. How is this to be calculated in a 
simple and cost-effective way? The CJEU will have to give its answers at 
a later date.

From an economic point of view, mandatory provisions in consumer 
contract law function as a sort of insurance premium. However, this 
premium is imposed on every consumer, whether they are risk averse or 
not, whether they would be willing to pay the premium or not. It will have 
to be included in the overall price of the product, whether the consumer 
wants to pay the price or not. It may even create moral hazards encouraging 
careless behaviour of consumers but making those who are able to protect 
themselves or simply do not want protection to pay the bill. As a result, 
there may be a transfer of costs from careless to careful and responsible 
consumers. As a general tendency, so the hypothesis goes, prices will 
increase because of mandatory consumer law which works in the end 
against overall consumer welfare.

However, it seems to me that these fears are not really corroborated by 
EU practice. Quite to the contrary, mandatory law can also be regarded as 
an incentive for business to increase quality standards in order to avoid 
exposure. Thereby the well-known phenomenon of “market for lemons”73 
can be avoided. By creating uniform standards for quality coupled with 
adequate remedies in consumer sales – which is the objective of Dir. 99/44 
and its follow-up, the Weber-Putz-judgment of the CJEU mentioned above 
– business will have a “level playing field” for marketing its products; it 
cannot gain market shares by dumping prices and undercutting quality. 

72 For a critique H.-W. Micklitz/N. Reich, Cronica de una muerte anunciada, 46 (2009) 
CMLRev 471 at 507 (consumer sales), and 510 (unfair terms).

73 G. A. Akerlof: The Market for Lemons: Quality Uncertainty and the Market Mechanism. 
In: Querterly J. Ec.. 84 (1970) 488-500.
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Interestingly, the author Grundmann74 who sides more with the critical 
economic analysis of EU consumer law being sceptical with mandatory 
provisions, hails the outcome of the Weber-Putz case as the “recognition 
of a strict liability system in a chain of contracting conceiving contracts 
not in isolation but embedded in markets.”

3.3. the eVasIVe ConCePt of “Vulnerable Consumer”

The concept of “vulnerable consumer” has only recently entered EU 
consumer law, and it is not yet clear how it can be relevant in consumer 
contracting – perhaps outside the special case of services in the public 
interest like telecommunication and energy once they have been privatised. 
As compensation to privatisation, EU law has imposed so-called universal 
service obligations on providers which also aim to protect vulnerable 
consumers, particularly the handicapped and the poor consumers. Consumer 
law is linked to social law – a difficult relationship which has to be regulated 
by Member States themselves and maybe quite different from country to 
country. In this case consumer law must find how to fairly distribute risks 
of consumers who are unable to pay their bill but still have a right to some 
basic supply. In the EU this is left to Member State law, and there are no 
general principles cognisable at the moment. The protection of vulnerable 
consumers points to important redistributive effects of contract law which 
according to mainstream economic theory should not be part of it.75

On the other hand, freedom of contract gives every market participant 
the right to enter into contracts – or not – for whatever reason. Only certain 
types of discrimination are forbidden, as I mentioned with regard to gender 
– but even this poses problems as I will show in the next section. But 
vulnerability of consumers is not such as to restrict freedom of contracting.76

74 St. Grundmann, Consumer Sales, in: E. Terryn et la, Liber amicorum J. Stuyck 
(Intersentia Cambridge) 2013, 725 at p.742.

75 For a broader discussion see Reich, General Principles…, para 1.20, based on T. 
Wilhelmsson, ‘Varieties of Welfarism in European Contract Law’, (2004) ELJ, 712; see 
C. Mak, Fundamental Rights in European Contact Law, 2008, at 286-289; N. Reich in: 
R. Schulze/H Schulte-Nölke, European Private Law, 2011, 57.

76 On the importance of the principle of (framed) freedom of contract see Reich, General 
Principles… para 1.12.
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Contracting is a two-side affair, and protecting one side means putting 
an additional burden on the other. If the professional is not aware of the 
vulnerability of the consumer – or could not reasonably be aware of it – 
under traditional contract law doctrine there seems to be no reason to put 
an additional burden on him – perhaps with the exception of minors who 
traditionally enjoy a special protection. In the age of internet contracting 
this will be even more difficult to verify the eventual vulnerability of the 
consumer. As mentioned above, recital 34 of the recently adopted CRD 
mentions the particular information needs of vulnerable consumers, but 
does not put any legal consequence on an eventual lack of such information.

3.4.  non-dIsCrImInatIon In InsuranCe ContraCts – a new sourCe of 
IneQualIty?

The collective dimension of EU consumer law has been mentioned 
briefly, and its main impetus has been on giving consumer associations 
a right of action against unfair, intransparent and misleading business 
practices and pre-formulated contract terms. This remedy seems to work 
quite well if the cost-barriers can be overcome, with however the exception 
of compensation where EU law has shunned away from providing any 
remedies of its own.

Non-discrimination law in consumer markets is a new issue in EU law, 
and the mentioned Test-Achats-case gives a flavour of what may come in 
the future. The outcome of the judgment is quite paradoxical and maybe 
even against the very consumer interest which was seemingly promoted by 
the Belgian plaintiff which is a consumer association itself. As a result of 
the necessity to offer only unisex insurance contracts in motor insurance 
disrespecting the particular risks of male drivers which usually have a 
much higher accident rate than women, and in health and life insurance 
where women in the EU (this may be different in India?)77 due to longer  

77 See the provocative book by J. Drèze & A. Sen, An Uncertain Glory – India and its 
Contradictions, 2013, in particular Chap. 6 on “India’s Health Care Crisis” hitting in 
particular Indian women!
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life expectancy are “costlier” on the insurance market, there is a tendency 
now in the EU of a general premium increase for so-called “new contracts” 
from 21 December 2012 on; exact statistical material is however not 
yet available. As critical law and economics experts have noted several 
times, consumer protection – whether via mandatory rules or via non-
discrimination provisions comes at a price, and it remains a question of 
economic efficiency and political legitimacy whether people are willing 
to pay this price. This however is not a legal question.

annexures

a.  overview of Important EU-regulations and Directives relating to 
Consumer Law 

ContraCt fInanCIal 
serVICes

tort trade 
PraCtICe

safety/health aCCess to 
JustICe

90/314: Package 
Travel (under 
review)

2002/65: 
Distance 
marketing

85/374 + 
99/34 – Product 
liability

2000/31 – 
E-commerce

2001/95 – General 
product safety

Art. 47 Charter /
Art. 19 (1) s. 2 
TEU

93/13: Unfair 
terms in Consumer 
Contracts

2004/39: MiFID 
I (including 
retail investment
services) 

Proposal on 
service liability 
withdrawn

2005/29 
– Unfair 
commercial 
practices

Reg. 765/2008- 
Market surveillance

2009/22 – 
Collective 
dimension - 
injunctions of 
consumer ass.

99/44: Sale of 
Consumer Goods

2008/48: 
Consumer 
Credit

2014/104 – 
Anti-trust 
damages

2006/114 – 
Comparative 
adv.

Reg. 1235/2010 
Pharmacovigilance 
of med. products

2013/11 – 
Consumer ADR 

2004/113: Non-
discrimination 
based on sex

2014/17: 
Mortgage credit

Reg. 462/2013 
– Credit rating 
agencies

2003/33 – 
Tobacco 
advert.

Reg. 524/2013 – 
Consumer ADR

Reg. 261/2004: 
Air passengers
(under review)

2014/65: MiFID 
II

Art. 340 TFEU 
– Union liability 
for illegal action

Special 
advert. 
legislation - 
medicines, 
food

Regulations 
of “Brussels”-
regime
44/2001+
1215/2012

2011/83: 
Consumer Rights 
(distance, off-
premise contract

2007/64: 
General 
payment 
services

Francovich-
liability against 
State for EU 
illegal action

Reg. 861/2007 – 
EU small 
claims

Art. 6 Reg. 
593/2008: Conflict 
(Rome I)

2014/92: Access 
to basic fin. 
services

Art. 5 Reg. 
864/2007 – 
Rome II
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b. the dIfferent Consumer Images In eu law

eu Image legIslatIon CJeu Case law CrItIQue

The informed 
consumer 
standard

Transparency of terms, 
Dir. 93/13 and other 
Dir, 
Positive information 
duties, Dir. 2011/83
Rights of withdrawal
Detailed information 
requirements in 
consumer credit

Case C-362/88 – GB 
Inno
C-470/93 – Mars – 
C-465/98 - Darbo
 CJEU “average, 
reasonably well-
informed and 
reasonably observant 
and circumspect 
consumer”

“Information 
overflow”
Lack in adequate 
information format
Fictitious model of 
consumer rationality
Behavioural studies 
show limits of 
information

The weak 
consumer 
standard – its 
collective 
dimension

Fairness of pre-
formulated terms, Dir. 
93/13
Mandatory conformity 
standard in consumer 
sales, Dir. 99/44

Case C-137/08 – 
Penzügij Lizing: “...
according to settled 
case-law, the system of 
protection introduced 
by the Directive is 
based on the idea 
that the consumer is 
in a weak position 
vis-à-vis the seller or 
supplier, as regards 
both his bargaining 
power and his level of 
knowledge.”

“Legal paternalism”
Absence of free choice 
of consumers?
Cross-subsidy of 
careful consumers to 
careless consumers?
What about small 
traders?

The vulnerable 
consumer 
standard only 
in exceptional 
cases
Concept 
vulnerability: 
intellectual, 
physical, 
economic

Art. 5 (3) Dir. 2005/29
Recital 34 of Dir. 
2011/81:
“In providing that 
information, the 
trader should take into 
account the specific 
needs of consumers 
who are vulnerable 
because of their 
mental, physical or 
psychological infirmity, 
age or credulity in a 
way which the trader 
could reasonably be 
expected to foresee.
Air passengers with 
“reduced mobility” 
according to Reg. 
261/2004
Dir. 2014/92: basic 
financial services

Case C-12/11 
McDonough – flight 
interruption – due to 
volcanic eruption: 
“the provision of care 
to such passengers 
is particularly 
important in the case 
of extraordinary 
circumstances which 
persist over a long 
time and it is precisely 
in situations where 
the waiting period 
occasioned by the 
cancellation of a flight 
is particularly lengthy 
that it is necessary 
to ensure that an air 
passenger whose flight 
has been cancelled can 
have access to essential 
goods and services 
throughout that period”.

“Who pays the bill”?
Redistributive 
effects of regulations 
protecting weaker 
consumers!
Limits of solidarity in 
contract law?
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Need for a 
differentiated 
approach

More empirical studies 
needed

Problems of 
subsidiarity + 
proportionality, Art 5 
TEU

Choice of legislator 
depending on culture, 
income of population

C. the Consumer Image In IndIan law

Includes the Consumer Image in India Law, its missing collective 
dimension, and  absence of preventive mechanisms for protection before 
contracting – Reform suggestions of the Indian Consumer  Protection Act 
of 1986 (CPA) as amended 

1. In order to improve the protection of the collective interest of Indian 
consumers, there is a need for a paradigm extension in Indian consumer 
law and practice under the CPA. Such extension would imply action 
under the CPA from compensation only to both compensation and 
prevention. 

2. This paradigm extension implies both legislative and institutional 
changes, but in no way radical modifications of the existing structure 
and practice under the CPA. 

3. As a first requirement, preventive jurisdiction against unfair trade 
practices (UTP), in particular misleading & unfair advertising 
should lie exclusively with the State Commissions, eventually the 
National Commission, not with District Fora. Such centralization and 
concentration of proceedings would accelerate the complaint handling 
which in the end would be monitored by the possibility of an appeal 
to the Supreme Court of India.

4. As a second important reform to be enacted by the Indian legislator, 
there is a need to modify existing legal restrictions to improve 
prevention, in particular by broadening the jurisdiction under Sec. 
12 to cover practices also before any commercial transaction with a 
consumer has taken place, similar to Sec. 36A MRTP Act of 1984 as 
repealed, Art. 3 (1) EU Dir. 2005/29. The concept of consumer needs to 
be widened to include cases where there has been no express transaction 
for consideration, but its preparation via advertising or solicitation.

5. The remedial mechanism should be improved with a view to attain rapid 
cessation orders against obvious UTP, including interlocutory/interim 
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injunctions to be sought by “recognized consumer associations” under 
Sec. 12 (b), consumer groups under Sec. 12 (c) and/or governments 
under Sec. 12 (d) CPA. Individual consumers should not have standing. 

6. Whether trade associations should have standing like under EU law and 
the former MRTP-Act must be decided by the legislator. This author 
is convinced that a broadening of standing to include also business 
actors would increase the preventive effect of the CPA, but strictly be 
limited to preventive, not to compensatory jurisdiction.

7. In order to allow a speedy out of court settlement of a case concerning 
an UTP, an informal pre-trial “warning procedure” would be helpful 
as used in many EU countries. It could be initiated by consumer 
organizations, consumer groups and governments having standing 
under Sec. 12 CPA, eventually also by trade associations. If the trader/
advertiser complies, he would sign an undertaking to abstain from 
continuing the UTP, sanctioned by a conditional penalty in case of 
breach.

8. It is suggested that the already existing remedies under Art. 11 (2) CPA, 
including accelerated procedures for orders with “interim effect”, could 
be activated to allow for rapid injunctive relief.

9. Orders by State Commissions or the National Commission enjoining a 
specific UTP should be accompanied by a conditional penalty payment 
in case of breach. If the order has been appealed, the penalty payment 
would only be preliminary and has to be revoked in case of a successful 
appeal by trader.

10. Under existing law, neither the State Commissions nor the National 
Commission have investigative powers, unlike the former MRTP-
Commission. In the opinion of this author, this principle should not 
be abandoned because of the judicial character of the Commissions. It 
would therefore be part of the substantiation requirements of an action 
for an injunction by the plaintiffs as mentioned under paras 5/6, to 
submit the necessary documentation to the Commission to justify a 
claim. If consumer associations do not have the means to provide the 
necessary documentation, this must be done by the state plaintiff under 
Sec. 12 (d) CPA. The defendant advertiser could obviously rebut the 
claim by appropriate counter-evidence. The Commission could use its 
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own expertise and knowledge of the deceptiveness of an adverting, or, 
as the case may be, consult an independent expert to assess the claims. 
It could however not take action proprio motu.

11. The proposed “paradigm extension” of the CPA should not undermine 
the traditional consumer protection role of its institutional structure, 
in particular by the jurisdiction of the District Fora for compensation 
and/or restitution which should remain untouched, but be supplemented 
by elements of a better preventive control in order to avoid consumer 
harm before a contract is entered into. Some legislative changes as 
indicated above will be necessary for this objective.  On the other hand, 
the existing CPA already contains elements to protect the collective 
consumer interest, in particular in its provisions on standing (to be 
extended to trade associations), compensation (exemplary and/or 
punitive) with deterrent effect), and remedies for injunctive relief. 
However, proceedings need to be accelerated – late justice is no justice!
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InnoVatIonS In fInanCIaL SErVICES 
rEGULatIon for ConSUMEr ProtECtIon

Prof. Gail Pearson*

abStraCt

Australia is widely regarded as an innovator in financial services regulation.  It 
introduced the twin peaks model, which was later followed in the United Kingdom. 
Under this model of regulatory supervision, there is a split between prudential 
regulation of financial institutions for institutional stability and resilience, and 
market conduct regulation of financial service providers for efficient, transparent 
and fair practices and provision of information.  The two institutions in Australia 
are the Australian Prudential Regulation Authority (APRA) and the Australian 
Securities and Investments Commission (ASIC). The latter, ASIC, has an 
explicit consumer or retail client function which complements its wide array of 
responsibilities.  Australia has disclosure and conduct regimes to protect consumers 
of financial services.  These built on and intersect with earlier protective regimes.  
It also has nascent product regulation. This paper explores current regulatory 
issues and proposals. It is restricted to the Australian jurisdiction.  Those from 
other jurisdictions will find echoes of their own arrangements and may find useful 
approaches.

CUrrEnt ISSUES

The market for regulatory change and innovative policy solutions in 
financial services has hotted up in Australia particularly since the Murray 
Inquiry into financial services which reported in December 2014.1 This 
inquiry is one in successive inquiries into the Australian system since 
the second half of last century.2 The Murray report does not herald major 
changes to the regulatory structure.  It is more in the nature of a stocktake 

*  Professor of Business Law, University of Sydney, Australia.
1 Commonwealth of Australia, Financial System Inquiry Final Report (‘FSI Final Report’) 

(December 2014).
2 For a good short history, see Commonwealth of Australia Parliamentary Joint Committee 

on Corporations and Financial Services, Inquiry into Proposals to Lift the Professional, 
Ethical and Education Standards in the Financial Services Industry, at 3–15 (December 
2014). 
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with recommendations for improvements to the system rather than a 
radical overhaul.  Its starting point is sustainable economic growth linked 
to the funding needs of the Australian economy and competition within 
the economy.  The underlying message is efficiency. The report adopted 
five themes: resilience; lifting the value of the superannuation system for 
retirement incomes; driving economic growth through productivity and 
innovation; enhancing confidence and trust through an environment which 
treats customers fairly; enhancing the independence and accountability of 
regulators along with minimising the need for future regulation.3

The Murray Inquiry ran alongside other initiatives, inquiries, and 
revelations.  These were a Senate inquiry into the performance of the 
prime regulator, ASIC4 and a Joint Parliamentary inquiry into professional 
and ethical standards in the financial services industry.5 There was a 
controversial attempt to amend recently introduced legislation which 
regulated financial advice to retail clients.6 Ongoing media revelations about 
the illegal behaviour of financial advisers in the large integrated banking 
firms informed the public debate.7 

The big issues requiring resolution are about financial advice, financial 
advisers and financial products. This is because of the extent of losses to 
individual consumers who acquired inappropriate products as a result of bad 
advice. Losses have been estimated at $5 billion which may not take into 
account some recent revelations.8 Currently financial advice is regulated 
but there is limited regulation of the financial product.  There is current 
debate about the extent to which regulation should move beyond setting 

3 Commonwealth of Australia, supra note 1, at 1.
4 Commonwealth of Australia Senate Economics References Committee, Performance 

of the Australian Securities and Investments Commission (June 2014). 
5 Commonwealth of Australia Parliamentary Joint Committee on Corporations and 

Financial Services, supra note 2. 
6 Senate Economics Legislation Committee, Corporations Amendment (Streamlining 

Future of Financial Advice) Bill 2014, September 2014 (Aust.).
7  See Commonwealth of Australia Senate Economics References Committee, supra note 

4. 
8 Commonwealth oF australia, supra note 1, at 28. 
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a standard for financial advice to intervening between the choice of the 
consumer and the product.  Australia already has a regulatory regime which 
imposes a requirement that consumer credit products should be suitable for 
the borrower.9 Whether there should be suitability standard was raised in 
the Murray interim report, but not pursued.10 This is discussed in greater 
detail below.

Depositor protection is a current issue. Australia did not introduce a 
deposit guarantee system until the 2008 financial crisis.  It is very generous 
and rests on depositors ranking ahead of all other creditors in case of 
insolvency. The scheme is restricted to authorised deposit institutions 
(ADIs). Some consumers have confused finance companies who offer 
deposit-like products with ADIs. A Murray inquiry recommendation is 
that the products of finance companies which are debt securities should 
be clearly differentiated from deposit products offered by ADIs(banks).  It 
recommends that APRA should ban finance companies from using words 
that are bank-like and from offering at-call products to consumers.11 A 
further issue is whether there should be a prospective levy on ADIs for the 
deposit guarantee system, something that would be likely to be passed on 
to consumers. The Murray Report does not support this.12

Another issue is how widely should initiatives which start life as 
consumer protection measures extend to other sectors of the economy.  
Australia has long-standing and vigorous statutory injunctions against 
engaging in unconscionable conduct.  These extend to business- to-business 
transactions. 13 Unfair terms in contracts prohibitions do not cover contracts 
with other businesses.14 The Murray Report proposes that unfair terms 

9 National Consumer Credit Protection Act (Act No. 134/2009 as amended) (Aust.). 
10 Commonwealth of Australia, Financial System Inquiry Interim Report (‘FSI Interim 

Report’) at xxxi, 3–62  (July 2014).  
11 Commonwealth oF australia, supra note 1, at 265. 
12 Commonwealth oF australia, supra note 1, at 82–83.  Neither does it support bail-in 

of depositors’ funds – see 71. 
13 Australian Securities and Investments Commission Act 2001 (Act No. 51/2001, as 

amended), §§ 12CA, 12CB  (Aust.). 
14 Australian Securities and Investments Commission Act 2001 (Act No 51/2001, as 

amended), §12BF (Aust.). 
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prohibitions should extend to small business.  This would address problems 
connected with loans to small businesses and business-to-business lending.15 

thE ConSUMEr LanDSCaPE

Australians are sophisticated consumers of financial services.  Nearly all 
Australians have bank accounts.  The reason for this is the payments system 
for wages and pensions.  Wages and salaries are commonly paid directly into 
bank accounts.  All pensions and social security benefits are paid into bank 
accounts.  This means that there is limited scope for an informal economy 
and little room for arguments regarding the unbanked.  It also means that 
there are strong arguments for the protection of bank deposits.  Australia 
is a capital importing country and the availability of credit, particularly 
for housing is linked to macroeconomic concerns.  Consumer lending is 
undertaken by banks and customer-owned banks, collectively authorised 
deposit taking institutions (ADIs).  Finance companies, community groups 
and others also lend to consumers.  There is a compulsory system of saving 
for retirement, called superannuation, which is enforced through the 
employment and tax system.  All employers must contribute a mandated 
percentage of an employee’s salary to a superannuation fund.  The employee 
can choose which fund.  Individuals cannot draw on these funds until 
they reach retirement age.  Individuals may also set up self-managed 
superannuation funds. This means that collectively in the Australian system 
there is a large quantum of funds under management and Australia has 
developed considerable expertise in funds management.  On retirement 
individuals are able to take money from a superannuation fund as a lump 
sum to spend or reinvest.  There is a deficit in annuity products and life 
insurance. In addition a large proportion of Australians invest outside 
superannuation in equities and forms of collective investments. A large 
industry has grown which provides broking services for credit, particularly 
mortgage credit, and advice or planning for superannuation and investment. 

15  Commonwealth oF australia, supra note 1, at 264. 
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thE rEGULatorY LanDSCaPE 

There are intermittent but regular inquiries into the Australian financial 
system which canvas current challenges, and include discussion of 
regulation and protection for financial citizens. The recent Murray Inquiry 
into the Australian Financial System builds on the work of the earlier 
Wallis Report.  The “twin peaks” structure, which has served Australia 
well, resulted from the Wallis inquiry. The Murray report has endorsed 
the overall regulatory structure and makes a number of recommendations 
to enhance this.

What is this structure from the point of view of consumer protection?  
There are two Commonwealth government agencies explicitly charged 
with protection of consumers.  The Australian Competition and Consumer 
Commission (ACCC) is the successor to the Trade Practices Commission. 
It is responsible for laws to ensure competition and for consumer protection 
in all parts of the economy with the exception of financial services and 
consumer credit.  Its chief legislation is the Australian Competition and 
Consumer Act 2010 (Cth).   This legislation re-enacts part of the former 
Trade Practices Act 1974 (Cth).  The most relevant part for consumers is 
the Australian Consumer Law (ACL) which is found in a Schedule to the 
Act.  The ACL contains provisions on misleading and deceptive conduct, 
unconscionable conduct, unfair terms in consumer contracts, product safety 
and product liability. It also contains provisions which institute consumer 
guarantees with regard to the characteristics and qualities of goods which 
replace the old provisions of non-excludable implied terms in consumer 
contracts for the supply of goods.  Consumer protection for financial 
services was integrated with the companies regulator, ASIC, following the 
regulatory changes as part of the corporations law reform process towards 
the end of the twentieth century.  The rationale for this is the importance of 
specialist regulatory expertise which can also be applied in a retail client 
context.  Since then, ASIC has also been given responsibility for margin 
lending against shares as security and for consumer credit laws.16

16  Corporations Act 2001 (Act No 50/2001, as amended), Part 7.8 Division 4A (Aust.). 
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The responsibilities of ASIC for protection of financial citizens are 
in three pieces of legislation: the Australian Securities and Investments 
Commission Act 2001 (Cth), the Corporations Act 2001 (Cth), and the 
National Consumer Credit Protection Act 2009 (Cth).   There is legislation 
relevant to consumer protection in insurance contracts and in superannuation 
(retirement) funds which will not be discussed.

The consumer is described differently in the three different pieces of 
legislation.  The credit legislation uses the term consumer and describes 
consumer credit by reference to the purposes of the credit with a major 
exception of the acquisition of residential housing for investment purposes 
which falls within the legislation.  An ongoing issue is whether credit for 
other investments may be for “personal domestic or household use” and 
entitled to protection.17 The ASIC Act legislation uses the term consumer 
and also modifies this by reference to the purposes for which the financial 
product or service is acquired. 18 By contrast, the Corporations Act uses 
the term retail client which is defined by price and lack of “big” business 
use. 19 These definitions appear to work reasonably well. Commentary 
has tended to focus on the different definitions of consumer for different 
purposes in the ACL.

rEGULatorY StratEGIES

The approaches to regulation involve licensing providers for participation 
in the market; disclosure of information about providers and products to 
aid the decisions of consumers; regulation of market conduct and conduct 
towards consumers to ensure such conduct is not misleading or deceptive 
or unconscionable; and product regulation. 

17 Gail Pearson, Regarding Unfair Terms in Financial Services Contracts,  37(1) university 
oF western australia law review 216 (2013).  

18 Australian Securities and Investments Commission Act 2001 (Act No. 51/2001, as 
amended), § 12BC (Aust.). 

19 Corporations Act 2001 (Act No 50/2001, as amended), § 761G (Aust.). 
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4.1. who Can be In the market as a ProVIder?

The first strategy for financial citizen protection has been to ensure that 
those providing products and services within the market have the requisite 
capacity to do so and further that they provide redress if required.  All 
providers of financial services and consumer credit must be licensed.20  To 
maintain a licence, the licence holder must abide by certain obligations 
which include managing risk, ensuring the standard of their representatives, 
having internal dispute resolution mechanisms and being a member of an 
external dispute resolution scheme.   ASIC does and will cancel licences.  
It cancelled the licence of failed debenture issuer Banksia, which a number 
of investors believed was a deposit taking institution.21  Following a review, 
seven licensees who failed to meet their professional indemnity insurance 
obligations lost their licences.22 A number of mortgage brokers have had 
their credit licences cancelled for failure to verify documents related to loan 
applications submitted to banks.23 In 2013-2014, one hundred and three 
individuals or companies were banned from providing financial services 
or credit services.24 

Many financial advisers work as authorised representatives of licensees 
or as their employees.  They are not separately licensed.  The Murray Report 

20 Corporations Act 2001 (Act No 50/2001, as amended), § 911A (Aust.); National 
Consumer Credit Protection Act (Act No. 134/2009 as amended), §§ 27, 29 (Aust.).

21 Australian Securities and Investments Commission, ASIC Cancels Banksia’s AFS 
Licence (28 April 2014) (ASIC Media Release 14-087mr), available at http://asic.gov.
au/about-asic/media-centre/find-a-media-release/2014-releases/14-087mr-asic-cancels-
banksias-afs-licence/.

22 australian seCurities and investments Commission, asiC surveillanCe results 
in CanCellation oF seven aFs liCenCes (4 August 2014) (ASIC Media Release 
14-187mr), available at http://asic.gov.au/about-asic/media-centre/find-a-media-
release/2014-releases/14-187mr-asic-surveillance-results-in-cancellation-of-seven-afs-
licences/.  

23 australian seCurities and investments Commission, ASIC Concerns About Loan 
Applications Result in Cancellation of Mortgage Brokers Licence  (18 February 
2014) (ASIC Media Release 14–030MR), available at http://asic.gov.au/about-asic/
media-centre/find-a-media-release/2014-releases/14-030mr-asic-concerns-about-loan-
applications-result-in-cancellation-of-mortgage-brokers-licence/.  

24 Australian Securities and Investments Commission, Annual Report, at 5 (2013–2014).  
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recommended lifting competency in financial advice and also a register of 
financial planners. 25

There have been calls to establish a register and on 31 March 2015 ASIC 
launched the register for financial advisers which will include their 
qualifications, and experience and any regulatory action taken against an 
individual planner.26 This means that consumers can make sure advisers are 
authorised and employers can check on individual financial planners.  The 
shape of further regulation is unclear.  The current consultation paper on 
standards for financial advisers suggests there will be additional mandatory 
educational requirements.27 

4.2. the lImItatIons of dIsClosure

A major approach has been to adopt the efficient market hypothesis 
and the importance of disclosure of information to prospective acquirers 
of financial products or services.  To this end retail clients must receive 
information about the company they are dealing with, the proposed product 
and any advice. Similarly, consumers must receive information about 
a proposed credit products and the proposed credit contract.  There is 
acknowledgement in Australia about the limitations of disclosure as the most 
effective model to ensure protection of financial citizens.  This is linked to 
a number of factors most particularly the insights of behavioural economics 
and the understanding that individuals do not make rational decisions based 
on due assessment of all available information.28  Individuals are subject to 

25 Commonwealth oF australia, supra note 1, at xix, xxv, 28. 
26 australian seCurities and investments Commission, aFs liCensees –FinanCial advisers 

register (15 April 2015), available at http://asic.gov.au/for-finance-professionals/afs-
licensees/financial-advisers-register/.   

27 Australian Government, Lifting the Professional, Ethical and Education Standards in the 
Financial Services Industry – Consultation on Recommendations of the Parliamentary 
Joint Committee on Corporations and the Financial Services’ Inquiry into Proposals 
to Lift the Professional, Ethical and Educational Standards in the Financial Services 
Industry (March 2015). 

28 For example, Omri Ben-Shahar  & Carl E Schneider, More Than You Wanted To Know: 
The Failure of Mandated Disclosure (Princeton University Press, 2014); Commonwealth 
of Australia, supra note 10, at 1.20, 3–57; Commonwealth of Australia Senate Economics 
References Committee, supra note 4, at 42.
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their own biases which might include irrational over-optimism or undue risk 
aversion. A further debate is linked to the notion of a regulatory burden and 
the expense and time to industry in complying with disclosure obligations.  
This has led to evidence-based attempts to craft more effective disclosure 
that reaches an individual as early as possible in the decision-making 
process and which has short and intelligible information targeted at what 
is critical information.29 

Another form of information provision is comparison websites that 
permit a consumer to enter information.  The site will then compute a result 
for the consumer.  ASIC has provided regulatory guidance on comparison 
websites.30 

Disclosure is noted in the Murray Report.  It says there should be more 
innovative forms of disclosure that take account of both behavioural biases 
and technology.31  This does not just envisage disclosure by industry about 
itself and its products.  It also includes access by consumers to their own 
personal data.  Such information could assist individual consumers to 
better understand their own circumstances and make better decisions.32  
While there is extensive mandated disclosure, the regulator does not have 
power to intervene to impose requirements about product features or risk 
characteristics especially regarding new complex financial products.  The 
Murray Report has advocated that ASIC should have such a power.33 

The Report refers to the “limits of the disclosure-based regulatory 
regime,”34 again in the context of complex high-risk products.  In some 
instances, it says, consumers will not be able to understand product features 
and the risk return trade-off, even with accurate disclosure.  An earlier report 

29 P O’Shea, simpliFying disClosure in Consumer Credit; empiriCal researCh and 
redesign, (Ministerial Council for Consumer Affairs, Commonwealth of Australia, 
Canberra, 2010).

30 Australian seCurities and investments Commission, Regulatory Guide 234 – Advertising 
Financial Products and Advice Services: Good Practice Guidance (November 2012). 

31 Commonwealth oF australia, supra note 1, at 195.
32 Commonwealth oF australia, supra note 1, at 187.
33 Commonwealth oF australia, supra note 1, at 208.
34 Commonwealth oF australia, supra note 1, at 208.
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on existing disclosure requirements for consumer credit contracts suggested 
that consumers did not easily understand complex documents, that they 
could grasp salient features such as interest rates if these were presented 
clearly and that the earlier in the process a consumer received information 
the more likely it would be of value to the decisions to be made about 
whether or not to enter into a loan.35  Types of disclosure documents for 
financial services and credit include: the Financial Services Guide and the 
Credit Guide which give information about whom the consumer is dealing 
with; the Statement of Advice and the Product Disclosure Statement.

4.3. beyond dIsClosure to regulatIon of the ProduCt for the Consumer

(i) Contract terms

Product regulation takes a number of different forms.  One is the form 
that the contract may take. There is an overarching obligation the standard 
form contracts with consumers should not contain unfair terms.36 Many 
financial services products are contracts so this establishes a fairness 
standard for the contours of such products.  This was tested recently in a 
case which asked whether certain bank fees were unconscionable, unjust 
or unfair.37 There are different statutory regimes with rules for each of 
these principles.  In this decision, emphasis was laid on the distinction 
between unconscionability on the one hand and unjustness and unfairness 
on the other.  The Court said that unjustness and unfairness “are of a lower 
moral or ethical standard than unconscionability.”38  It found that the bank 
fees in question (including credit card fees) were neither unconscionable, 
unjust nor unfair.  With respect to unfairness, there was no imbalance in 

35  P O’Shea, supra note 29. 
36 Australian Securities and Investments Commission Act 2001 (Act No. 51/2001, as 

amended), § 12BF. 
37 Paciocco v Australia and New Zealand Banking Group Limited [2015] FCAFC 50.  

It is not yet known whether this will be appealed to the High Court of Australia. The 
question of fairness was decided on state legislation which has now been repealed.

38 Paciocco v Australia and New Zealand Banking Group Limited [2015] FCAFC 50 at 
[363].
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the rights and obligations of the parties to the detriment of the consumer 
at the time of entry into the contract. The terms were disclosed, there was 
no trickery, the fees could be avoided by reasonable conduct on the part of 
the consumer through keeping within contractual limits, and the contracts 
were terminable at will by the consumer.39  

Product regulation also occurs through terms that are implied into financial 
services contracts. In the case of financial services contracts there are non- 
excludable warranties that the services are fit for the purpose and will be 
delivered with due care and skill.40

(ii) Suitability

Another form of product regulation is to create requirements about 
the relationship between the product and the particular individual. This is 
the case with the requirement that a consumer credit contract product be 
suitable for the particular consumer. 

In the credit space, regulation has moved beyond disclosure. Risk 
also arises outside the investment context as the risk of not being able to 
re-pay a loan is important to borrowers as well as to lenders.  In the case 
of consumer loans, those who advise on or broker loans and those who 
provide loans must ensure that the loan is suitable for that consumer.41  
The legislation prescribes steps which the “credit assistance provider” 
and the “credit provider” must take before recommending a loan product 
or before entering into a loan contract.  The first involves a “preliminary 
assessment”and the second the assessment.  In the lead-up to the legislation, 
credit providers argued they should be able to rely on assessment made 

39 Paciocco v Australia and New Zealand Banking Group Limited [2015] FCAFC 50 at 
[358].

40 Australian Securities and Investments Commission Act 2001 (Act No. 51/2001, as 
amended),  Division 2 Subdivision E, § 12 ED.

41 National Consumer Credit Protection Act (Act No. 134/2009 as amended) (Australia), 
§§ 115, 116, 128 and 129; G Pearson and R Batten, Understanding Australian Consumer 
Credit Law (CCH Wolters Kluwer 2010); Jessica Tuffin, Responsible Lending Laws: 
Essential Development or Overreaction? 9(2) Queensland university oF teChnology 
law Journal 280, (2009). 
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by brokers.  However, the argument that as credit providers were the ones 
extending credit, they should make their own assessment rather than risk 
relying on a suitability assessment, which might or might not be properly 
conducted, prevailed.  A preliminary assessment is valid only for ninety days 
before the consumer enters the credit contract or increases the credit limit.42  
The suitability assessment requires the person making the assessment to 
do three things: make reasonable enquiries about the requirements and 
objectives of the consumer; make reasonable enquiries about the financial 
situation of the consumer, and take reasonable steps to verify the consumer’s 
financial position.43 The test of suitability is whether the consumer will be 
able to repay the loan without substantial hardship and whether the loan 
will meet the objectives and requirements of the consumer.44  

In a recent decision, the Federal Court said that if the statement of the 
purpose of the loan is “too general” this is not sufficient to meet the obligation 
to make enquiries about the consumer’s requirements and objectives. 45  
Examples of purposes that were too general included “wedding”; “travel”; 
“cash shortfall”.  A purpose of “doctor, insulin” was treated as reasonably 
specific.46 The court also said that assessing whether a consumer had “a 
real chance” of repaying required, at a minimum, information about current 
income and living expenses and further information “will be a matter of 
degree in each particular case.”47

The regime for margin lending on securities also requires lenders to 
assess whether a margin loan facility is suitable for the client.48 Like 

42 National Consumer Credit Protection Act (Act No. 134/2009 as amended) (Aust.), § 
115.

43 National Consumer Credit Protection Act (Act No. 134/2009 as amended) (Aust.), §§ 
117, 130.

44 National Consumer Credit Protection Act (Act No. 134/2009 as amended) (Aust.),  §§ 
118, 131(2).

45 Australian Securities and Investments Commission v Cash Store Pty Ltd (in liquidation) 
[2014] FCA 926 at [36].

46 Australian Securities and Investments Commission v Cash Store Pty Ltd (in liquidation) 
[2014] FCA 926 at [38].

47  Australian Securities and Investments Commission v Cash Store Pty Ltd (in liquidation) 
[2014] FCA 926 at [42]. 

48  Corporations Act 2001 (Act No 50/2001, as amended), § 985E.
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consumer credit, this requires an assessment of whether the client has the 
capacity to pay without substantial hardship if the facility goes into a margin 
call.49 There have been no decisions on this provision.

There are further requirements that circumscribe particular consumer 
credit products such as reverse mortgages which have additional suitability 
requirements 50 and payday or small amount loans which have a cap on costs, 
a mandatory warning statement , additional requirements for assessing 
the potential debtors financial situation and unsuitability presumptions.51 
Problems have been identified with on line small amount lending.52

fInanCIaL aDVICE

Financial advice became the subject of particular controversy in 
Australia through 2014.  There were attempts to alter the Future of Financial 
Advice legislation which had been put in place just two years earlier and 
Parliamentary enquiries which revealed the extent of unscrupulous and 
illegal behaviour in large financial institutions prior to the introduction of 
these reforms.53  It is common for consumers to deal through an intermediary 
rather than directly with a product or service provider.  This will be a 
mortgage broker or “credit assistant” in the case of home loan credit and a 
financial planner or adviser for investment. Advisers owe a fiduciary duty 
to clients.54 

49 Corporations Act 2001 (Act No 50/2001, as amended), § 985H.
50 National Consumer Credit Protection Act (Act No. 134/2009 as amended) (Aust.), §§ 

133DA–133DE.
51 See Australian Securities and Investments Commission, Report 426 – Payday Lenders 

and the New Small Amount Provisions (March 2015). 
52 S Long and M Christodoulou, Payday Lender Good2Go Loans Under ASIC Microscope 

Accused of Lending to Drug Addicts, Gamblers, ABC Four Corners, http://www.abc.net.
au/news/2015-03-30/good2go-loans-investigated-by-asic/6357166(30/03/2015 1:36:48 
PM). 

53 Senate Economics Legislation Committee, Corporations Amendment (Streamlining 
Future of Financial Advice) Bill 2014 (June 2014); Senate Economics Legislation 
Committee, Corporations Amendment (Streamlining Future of Financial Advice) Bill 
2014 (September 2014; The Senate Economics References Committee, Performance 
of the Australian Securities and Investments Commission June 2014. 

54 Daly v The Sydney Stock Exchange (1986) 160 CLR 371; Wingecarribee Shire Council 
v Lehmann Brothers Australia Ltd (in Liq) [2012] FCA 1028; Bathurst Regional Council 
v Local Government Financial Services (No 5) [2012] FCA 1200.
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 New legislation to regulate giving advice and receiving commissions 
was introduced in 2012 following managed investment scheme collapses 
and large losses to consumers (who may not have perceived the risk) 
persuaded into high risk investments for the benefit of high commissions 
for advisers.  This provided a standard of “appropriate” advice that could 
be met by, in turn, meeting a “best interests” of the client duty.55   It also 
set out an obligation to give priority to the interests of the client.56 The 
legislation sets out seven steps which an adviser should complete in order 
to demonstrate having acted in the best interests of the client.57  These are 
identifying the client’s objectives, financial situation and needs; the subject 
matter of the advice and the clients’ circumstances relevant to the advice; 
obtaining additional information if necessary; assessing the adviser’s own 
expertise in relation to the advice sought; considering if advice should be 
given; investigating financial products that might meet the objectives and 
needs of the client; and finally taking any other necessary step.58   The 
Murray Report recommended that the standards of financial advice should 
be improved.

Although the Murray Report stopped short of recommending an 
individual suitability test for financial products, it did say that product 
design and accountability of product issuers and distributors should be 
improved and recommended that ASIC should have a strengthened product 
intervention power.59 It has also recommended a principles-based regulatory 
obligation for industry to develop standards tailored to product classes.60

The 2012 legislation also established a ban on accepting and paying 
conflicted remuneration.61  Well-established advice firms are often vertically 
integrated as the subsidiaries of financial institution conglomerates headed 

55 Corporations Act 2001 (Act No 50/2001, as amended), § 961G.
56 Corporations Act 2001 (Act No 50/2001, as amended), § 961J. 
57 Corporations Act 2001 (Act No 50/2001, as amended), § 961B.
58 Corporations Act 2001 (Act No 50/2001, as amended), § 961B(2).  There have been 

attempts to repeal this final step.  
59 Commonwealth oF australia, supra note 1, at xix, 195.
60 Commonwealth oF australia, supra note 1, 204.
61 Corporations Act 2001 (Act No 50/2001, as amended), §§ 963E, 963F.
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by the large banks.  The legislation does not ban commissions per se 
but it defines conflicted remuneration as payments or benefits that could 
reasonably be expected to influence advice.62  One of the exemptions has 
been commissions for the sale of life insurance which may be greater than 
the policy in initial years. The Murray Report said firm culture should be   
focused on the interests of consumers and conflicts of interest addressed.63  
There has been a high degree of churn as unscrupulous brokers persuade 
consumers to leave old policies and take out new policies for the sake of 
commissions. 64 This is currently being reviewed.65  The recommendation 
to reform adviser remuneration would limit commissions to 50% of the 
premium and an advice payment limited to only once every five years.66

ConCLUSIonS

Like a number of jurisdictions, Australia is moving from relying on 
licensing, conduct and disclosure obligations towards ensuring there is a 
better fit between the needs of consumers and the financial products they 
acquire. This multi-pronged approach removed incentives for mis-selling 
as with bans on conflicted remuneration and limitations on insurance 
commissions.  It also introduced obligations towards safer and suitable 
products, seen most clearly in consumer credit. In investment, this is an 
ongoing policy debate. The latest round of proposals builds on earlier 
principles and laws. The Australian public knows that returns in the financial 
services market cannot be guaranteed and is keen to see the eradication 
of malign practices and products. Hearings in the current Senate enquiry67 
reflect the widespread desire of financial citizens in Australia to ensure that 
financial markets and those within them act fairly.

62 Corporations Act 2001 (Act No 50/2001, as amended), § 963A. 
63 Commonwealth oF australia, supra note 1, at 95.
64 Australian Securities and Investments Commission, Report 413 – Review of Retail Life 

Insurance Advice (October 2014).   
65 J Trowbridge, Review of Retail Life Insurance Final Report (March 2015)
66 J Trowbridge, Review of Retail Life Insurance Final Report (March 2015), 24f.
67 Commonwealth oF australia Senate Economics References Committee, Scrutiny of 

Financial Advice (Public Hearing April 21 2015, to Report February 2016). 
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PoLISh PUbLIC LaW

Dr Przemysław Kledzik* and Dr Daniel Wacinkiewicz**

abStraCt

Alongside civilization development, public administration takes on 
the responsibility for a growing range of public services. One of the most 
important functions of contemporary Polish public administration, through 
which an important part of duties of the modern state is performed, is the 
function referred to as servicing administration. Its features (including citizen-
orientation, equality and universality of access, social demand for rendered 
services) predispose servicing administration to play an increasing role in the 
total of functions of public administration. The subject matter and manner of 
implementing these services, both directly by public administration bodies, 
as well as on their behalf by non-state actors, bring the citizen (individual) to 
the role of the consumer. To illustrate adapted aim of the study this paper is 
focused on the constitutional basis for the verification of services provided by 
administration, and description of character of modes of verification of services 
(petitions, complaints and proposals).

IntroDUCtIon

One of the most important functions of contemporary Polish and 
European public administration, through which an important part of duties 
of the modern state is performed, is the function referred to as servicing 
administration. This term is understood as administration’s activity 
involving direct meeting of the various needs of individuals, both through 

*  Assistant Professor in the Department of Law and Administrative Procedure Faculty 
of Law and Administration at the University of Szczecin (author of parts – 4,5,6 and 7; 
translated by Agnieszka Kotula).

**  Assistant Professor in the Department of Public Economic Law, Faculty of Law and 
Administration at the University of Szczecin (author of parts 1,2 and 3; translated by 
Agnieszka Kotula).
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tangible and intangible goods.1 The administration thus appears here as an 
entity providing services that meet said needs of citizens, while the latter 
act - in the formal or functional sense - as consumers of these services.

It should be noted that the function understood in this way - historically 
speaking - was neither first, nor principal that the administration 
implemented. Servicing administration was formed in fact as a result of 
socio-politico-economic changes taking place on the European continent 
(especially in the nineteenth century) while its doctrinal sources are to be 
found especially in the findings of French and German science. It is there 
where concepts that constituted a response to the changes taking place in 
the liberal state were formulated - indicating a need to expand the scope of 
state benefits for citizens and to adopt the meeting of most vital needs of 
citizens (both individual and collective) as the subject of activity. 

The reevaluation of the role of the state and its administration performed 
then indelibly inscribed in the directory of European administration’s 
functions the activity consisting in providing services to citizens. What 
is more, it can be said that the separation of servicing administration is 
not only an expression of recognition of the increasing role of public 
administration in the process of meeting the needs of citizens – it is also 
a proof of recognition that meeting the needs of citizens constitutes an 
important, or even structural, element of organization and functioning of 
modern public administration.

Noticing the importance of these issues is reflected in contemporary 
Polish science of administrative law, the manifestation of which may be 
even some definitional approaches to public administration. And so, for 
example, according to Jan Boć public administration means the meeting, 
adopted by the state and implemented by its dependent bodies as well as by 

1 Paweł ChmielniCki, ŚwiadCzenie usług Przez samorząd terytorialny w PolsCe. 
zagadnienia ustrojowoPrawne, 36 (Warszawa 2005).
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local government bodies, of the collective and individual needs of citizens, 
resulting from the coexistence of people in the community.2

Placing emphasis on the function of benefits for citizens finds its 
profound axiological justification. There is no doubt that the primary 
value of administrative law is the good of man. For Jan Zimmermann this 
thesis means that “administrative law is to serve the good of man, which 
can be considered its primary, essentially sole, duty and the sense of its 
existence.”3 The good of man (individual) is coupled in administrative law 
with the common good – “the good of man will therefore be translated 
into individual interest, and the common good into public interest. There 
also the general good will translate into specific categories, such as life, 
health, safety, etc.”4

hIStorICaL ContExt of raISInG thE SatISfaCtIon of 
hUMan nEEDS to thE rank of a PUbLIC aDMInIStratIon 
fUnCtIon

The genesis of modern functions of European public administration is 
sought in the liberal state,5 doctrinal foundations of which were: private 
property, freedom of the individual and restrictions of state tasks. The 
concept of the negative state formulated then limited the role of the state 
in principle to two functions: external (defense against external threats) 
and internal. The latter was to rely on ensuring security and public order 
based on private property (the state - night watchman), individual freedom 
and development of the individual and the operation of laissez faire.6 As a 

2 Jan Boć, Pojęcia (Chapter I), in administraCja PubliCzna, 10 (Jan Boć ed., Wrocław 
2003).

3 Everything else – Zimmermann continues – administrative structures, relationships 
between these structures, competences, forms of operation, all regulations, etc., serve 
this only purpose. See jan zimmermann, aksjomaty Prawa administraCyjnego, 77 
(Warszawa 2013).

4 Supra note 3.
5 The term “liberalism” first appeared in use in the nineteenth century - originating from 

the Latin word “libertas” meaning freedom.
6 The creator of this slogan - adopted later by economic liberals – was Vincent de Gournay, 

a thinker close to Physiocrats. The laissez faire expressed the attitude of expecting he 
state to allow interested parties to act freely, allowing also for the transience of things and 
phenomena. See hubert izdebski, historia myŚli PolityCznej i Prawnej, 148 (Warszawa 
2013).



88

result, the state has adopted as a principle that the primary responsibility 
for meeting the needs rests with the citizens themselves.7 

However, characteristic for the initial phase of the nineteenth-century 
liberalism, citizens’ expectations in relation to the state focusing on the 
protection of private property and the implementation of the principle 
of freedom underwent a gradual transformation in the second half of the 
century. The needs of the people (individual and collective) increasingly 
shaped the intensifying processes of industrialization, urbanization and 
technological progress. This resulted in revaluation of existing doctrinal 
concepts. Current passivity towards the needs of citizens - in line with 
socio-economic-political and, more broadly, cultural changes - began to give 
way to the expansion of active functions of the state and its administration, 
which became the organizer of state benefits for citizens.

The turn of the nineteenth and twentieth century resulted in the 
conception of a school of thought called public service (service public) in 
France - one of the most distinguished concepts for the development of 
the European doctrine of administrative law, including the formation and 
evolution of the function of servicing administration. Service public was a 
consequence of transformations that were taking place in the liberal state 
(development of social needs, the emergence of civil rights), significantly 
broadening the scope of state benefits for citizens.8 However, it was only 
the 30s of the twentieth century that brought - clearly expressed in the 
German doctrine by Ernst Forsthoff – a conceptual structure of servicing 
administration (Leistungsverwaltung) and securing livelihood matters 
(Daseinsvorsorge). From then on, on the basis of the German science 
of administrative law the former of these concepts will designate a state 
function bringing generally understood benefits to the citizen, as well as 

7 Zbigniew Czarnik, Jan Posłuszny, Zakład publiczny (Chapter VII), in system prawa 
administraCyJnego – Podmioty administrująCe, Vol. 6, 424-425 (Roman Hauser, 
Zygmunt Niewiadomski, Andrzej Wróbel eds., Warszawa 2011).

8  Supra note 7, at 426. 
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a directory of devices at the disposal of the state, aimed at fulfilling its 
servicing functions.9 

The dynamic development of servicing administration falls for the second 
half of the twentieth century and is related to the replacement of liberal 
and fascist doctrines with new doctrines: socialism, neoliberalism, and 
especially the Welfare State. The latter - shaped by experiences of the great 
economic crisis of the 30s of the twentieth century - was introduced in the 
vast majority of Western European countries and its main centers were 
the United Kingdom (where theoretical foundations of the Welfare State 
were laid by John Maynard Keynes) and Sweden (where a special role was 
played by a winner of the Nobel Prize in economics - Gunnar Myrdal). 
This ideology, assuming the duty of the state with regard to ensuring that 
all citizens enjoy a minimum of physical and civilizational prosperity, 
with time became close not only to social democratic programs but also to 
social liberals, evidencing the coming closer in modern times of trends of 
thought once contrary to one another.10

As a result of the processes synthetically outlined here, basic functions 
performed by modern public administration were formed. Firstly, the 
ordering-regulating administration,11 under which classic police state 
functions are performed - related to the protection of public order and 
collective safety, which are an attribute of each country. It is worth noting 
that for many centuries this was the main function of state power which 
housed the use of imperious instruments, especially police rules and bans 
and administrative permits, as well as maintaining relevant services, guards, 
inspections and other institutions upholding public order and collective 

9 Paweł ChmielniCki, Supra note 1, at 30-31.
10 hubert izdebski, Supra note  6, at 218-219. 
11 The content of this function in the later period of the liberal state – as noted by Małgorzata 

Stahl – consisted of: execution of laws, application of law in the form of administrative 
acts, secured by the system of guaranteeing the rights of citizens (headed by the 
administrative judiciary). See Małgorzata Stahl, Pojęcie administracji, jej cechy i funkcje 
(Chapter I), in zofia duniewska, barbara jaworska-dębska, ryszarda miChalska-
badziak, ewa olejniCzak-szałowska, małgorzata stahl, Prawo administraCyjne 
– PojęCia, instytuCje, zasady w teorii i orzeCzniCtwie, 18 (Warszawa 2002).
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safety. At the same time, this area of operation of public administration 
from the very beginning entailed the question of public burdens (personal 
and property) borne by members of the community.12

Alongside civilization development, public administration to an ever 
greater extent takes on the responsibility for a growing range of public 
services – of the social type (in the field of education, protection of health, 
social welfare, culture, etc.) and of a technical nature (mass transport, water 
and sewage works, light and heating, urban cleaning and many others). 
Thus, servicing administration is being shaped. As noted in the Polish 
doctrine, “the role of public administration in this regard may vary. At 
least it may entail responsibility for the standard of services provided by 
the private sector (...), it may also involve direct arrangement of  public 
services of various kinds, and may even cover provision thereof through 
service-providing institutions that belong to the public sector (public 
utilities and administrative facilities).”13

In the twentieth century the third of the functions of modern public 
administration was formed. It is because the state begins to encroach with 
intervention on the field of economic life, taking the role of a regulator 
of economic development to protect the economy from collapse. What 
features here are both a new application of traditional police and regulatory 
instruments (permits, quotas, etc.) as well as growing participation of 
the state in managing the national economy and an increase in direct 
participation of state ownership in the market. Along with this and given the 
significant concentration of private capital – as noted by Hubert Izdebski and 
Michał Kulesza – “follows the development of the institution of protection 
of competition and the increasing role of public authorities in protecting the 
market against monopolistic tendencies.” In turn, in communist countries, 
“the state took over the management of the entire economy and the social 

12 hubert izdebski, miChał kulesza, administraCja PubliCzna – zagadnienia ogólne, 
99-100 (Warszawa 1998).

13 Supra note 12, at 100-101.
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services sector after the expropriation of private owners of production 
assets and public utility property.”14

In Poland, after the Second World War, in connection with the 
construction of a completely new political system, public administration 
has become one of the major forces of the nationalization phenomenon, 
and later also of management, which led to the acquisition of almost all 
agendas of public life. Nevertheless, it was not able to conduct them well 
and to duly meet social needs. 15

thE ESSEnCE of SErVICInG aDMInIStratIon 

Despite the permanent place of the function of servicing administration 
in the science of administrative law16 and its increasing role in the practice 
of functioning of public administration, questions and concerns about proper 
preparation of administration to implement this function in legal, functional 
and praxeological terms are still valid. The expression of the latter was 
accurately voiced by Tadeusz Kuta stating that where it comes to individual 
needs in the classic sense, administration continues along the established 
path and meets those needs. In turn, where it comes to “needs sprouted on 
the ground of a new civilization, to needs that are to be met in a mass way, 
there are no sufficiently shaped concepts-tools and legal institutions. In 
particular, relationships occurring between the administration and citizens 
in the course of meeting these mass needs have no clear legal shape.”17

In the modern doctrine of administrative law a catalog of basic traits 
and characteristics of modern servicing administration is being formulated. 
And so - based on the position of Zbigniew Czarnik and Jan  Posłuszny - it 

14 Supra note 12, at 101-102. 
15 Jan Boć, Supra note 2, at 21.
16 For the subject of servicing administration in the Polish science of administrative law 

see in particular: regulaCja Prawna administraCji ŚwiadCząCej, (Karol Podgórski 
ed., Katowice 1985), Tadeusz Kuta, Zaspokajanie potrzeb socjalno-bytowych i 
oświatowo-kulturalnych obywateli (Chapter II) in system prawa administraCyJnego, 
Vol.  IV, (Teresa Rabska ed., Ossolineum 1980), tadeusz kuta, funkCje wsPółCzesnej 
administraCji i sPosoby iCh realizaCji (Wrocław 1992).

17 tadeusz kuta, funkCje…, Supra note 16, at 17-18.
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should be noted that: 1) the subject of servicing administration (to which 
it addresses its activities) is man, and the purpose thereof is the provision 
of services meeting his needs - both individual and collective; 2) the key 
element is provision of services; 3) it uses the organizational and legal form 
of a public company and an enterprise for carrying out its tasks; 4) it acts 
primarily by way of non-imperious forms; 5) legal relations between the 
servicing administration and citizens are not strictly regulated by provisions 
of the law (often the basis are general tasks or competence standards); 6) 
“an important constitutional canon of servicing administration” in equality 
in access to services; 7) its public availability should also be “the canon of 
servicing administration”; 8) due to the deficit of services in many areas 
of servicing administration, it is characterized by competition of access 
thereto; 9) its premise is continuity and durability, having at their basis 
“the need to create a guarantee of the real meeting of present and future 
needs”, and finally, 10) the distinguishing feature is the material breadth 
and considerable variation of performed tasks.18

An important part of the services provided to citizens by public 
administration constitute the so-called “services of the public utility 
nature”. These are tasks the aim of which is day-to-day and continuous 
satisfaction of collective needs of the population through the provision of 
publically accessible services, the implementation of which (arrangement 
or direct provision) falls largely within the competence of self-government 
administration (local government units – self-government municipalities, 
districts and provinces). The public availability means here that services are 
treated as public goods of a non-exclusionary character and available to all 
concerned. In turn, their day-to-day and continuous performance stems from 
the nature of the needs satisfied through them (basic needs, occurring on a 
mass scale). This activity is, in principle, non-commercial, that is undertaken 
not for profit, and thus - on the basis of Polish legal regulation – it does 
not have the nature of an economic activity. Despite this, in terms of the 
provision of services of a public utility nature (under the Polish antitrust 

18 Zbigniew Czarnik, Jan Posłuszny, Supra note 7, at 428-429.
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law) local government units are treated as traders. The rationale is that they 
provide services available on the market, thereby entering into business 
relationships with other participants of trading - including consumers.19

Attributing local government units the features of a trader on a local 
market takes into account the fact that they take measures of a regulatory 
nature (e.g. shaping a specific tariff and pricing policy, including the 
determination of the amount of prices and fees for municipal public utility 
services, as well as for the use of buildings and facilities of public utility). 
What is more, the arrangement of specific public utility services - which is 
absolutely legally reserved for the benefit of local government units - is in 
fact a fully extracted, separate competent market on which local government 
units have a monopolistic position. As a result of having a monopolistic 
(dominant) position on the market of organizing public utility services, 
local government units cannot abuse it by acting in a manner inconsistent 
with the provisions of the Antitrust Act.20 This particularly boils down to 
the ban on abusing the dominant position by imposing exorbitant prices to 
contractors, to identifying discriminatory rules for collecting these prices 
and fees, as well as to breaching the duty to provide consumers with reliable, 
truthful and complete information or to the use of prohibited contractual 
clauses (abusive clauses).

thE ConStItUtIonaL baSIS for thE VErIfICatIon of 
SErVICES ProVIDED bY aDMInIStratIon

As previously indicated, actions of public administration bodies 
under the so-called servicing administration are based on the day-to-
day and continuous satisfaction of collective needs of residents by 
providing publically available services. The subject matter and manner of 
implementing these services, both directly by public administration bodies, 
as well as on their behalf by non-state actors, bring the citizen (individual) 

19 marek szydło, ustawa o gosPodarCe komunalnej. komentarz, 132-148 (Warszawa 
2008).

20 Supra note 19, at 327-328.
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to the role of the consumer.21 Consumer status does not affect, however, 
the fact that such services are provided in the scope of delivery of public 
duties assigned to administration operators by provisions of the generally 
applicable law. Public tasks covering the sphere of providing publically 
available services are governed in Poland by rules included in standards of 
administrative law and implemented in the form of non-imperious actions.22

The activities of public administration authorities in the sphere of 
said services, as well as inaction or excessive length in terms of their 
implementation, in the context of the democratic rule of law23 resulting 
from Art. 2 of the Constitution of the Republic of Poland (hereinafter: the 
Constitution)24 are subject to review not only in the sphere specific to private 
law, including standards governing the rights of consumers, but also with 
the help of legal measures aimed to verify the activities of state authorities 
and the staff and organizational units they oversee.

The right to exercise legal measures that serve the citizens to verify 
administration actions taken in non-imperious forms is guaranteed by Art. 
63 of the Constitution. This provision states that “Everyone shall have the 
right to submit petitions, proposals and complaints in the public interest, in 
his own interest or in the interests of another person - with his consent - to 

21 Cf.: Małgorzata Stahl, Pojęcie administracji, jej cechy i funkcje (Chapter I), in 
zofia duniewska, barbara jaworska-dębska, ryszarda miChalska-badziak, 
ewa olejniCzak-szałowska, małgorzata stahl, Prawo administraCyjne – PojęCia, 
instytuCje, zasady w teorii i orzeCzniCtwie, 19-20 (Warszawa 2004).

22 hanna knysiak-molCzyk, skarga kasaCyjna w PostęPowaniu sądowoadministraCyjnym, 
222-223 (Warszawa 2009). Cf. also judgement of the Supreme Administrative Court 
(SAC) in Warsaw of 4 October 2011, II OSK 1508/11, Centralna Baza Orzeczeń Sądów 
Administracyjnych (CBOSA), source: www.nsa.gov.pl.

23 For complementing New Public Management principles, based on the democratic rule 
of law see: Barbara Kudrycka, W sprawie wdrażanie zasad New Public Menagement 
do prawa administracyjnego, in instytuCje wsPółCzesnego Prawa administraCyjnego. 
księga jubileuszowa Profesora zw. dr hab. józefa filiPka (Kraków 2001), see also 
Jerzy Supernat, Administracja publiczna w świetle koncepcji New Public Menagement, 
in jednostka, Państwo, administraCja – nowy wymiar (Rzeszów 2004).

24 Constitution of the Republic of Poland of 2 April 1997 (Journal of Laws (Pl) No. 78, 
item 483 as amended). For the topic of the democratic rule of law in the Constitution 
see: bogusław banaszak, konstytuCja rzeCzyPosPolitej Polskiej. komentarz, 16-38 
(Warszawa 2009).
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organs of public authority, as well as to organizations and social institutions 
in connection with the performance of their prescribed duties within the 
field of public administration. The procedures for considering petitions, 
proposals and complaints shall be specified by statute.”

thE DESCrIPtIon of CharaCtEr of MoDES of VErIfICatIon 
of SErVICES ProVIDED bY aDMInIStratIon

As regards the scope of the provision of Art. 63 of the Constitution, 
significant importance is also demonstrated by Art. 8 para. 2 of the 
Constitution. In accordance with the aforementioned provision of Art. 8 para. 
2, the provisions of the Polish Constitution apply directly, unless otherwise 
provided. Submitting petitions, complaints and proposals constitutes, 
therefore, a manifestation of implementation of the constitutional right, 
but further handling thereof requires regulation of a regular statute25 i.e. 
by way of a legal act, which in the system of sources of Polish law26  bears 
the highest legal force after the Constitution27. The act which currently 
governs the procedure for submitting petitions, complaints and proposals 
is the Code of Administrative Procedure (hereinafter CAP).28 This Code, 
by the provisions of Book VIII, in fact regulates only the principles and 
procedure for submitting complaints and petitions.29

The procedure for complaints and proposals is a kind of summary 
(simplified) proceedings, which is reflected in the fact that there are no 
parties to the proceedings, decisions addressed to the complainant or 

25 Janusz Borkowski in Barbara Adamiak, Janusz Borkowski, Kodeks postępowania 
administracyjnego. Komentarz, 820 (Warszawa 2005).

26 In accordance with Art. 87 para. 1 of the Constitution the sources of universally binding 
law of the Republic of Poland shall be: the Constitution, statutes, ratified international 
agreements, and regulations. Pursuant to Art. 87. para. 2 of the Constitution sources of 
universally binding law of the Republic of Poland include, in the territory of the organ 
issuing such enactments, enactments of territorial (local) law.

27 bogusław banaszak, Supra note 24, at 436.
28 Act of 14 June 1966 Code of Administrative Procedure (Journal of Laws (Pl) of 2013, 

item 267 as amended). See also: Andrzej Matan in grzegorz łaszCzyCa, Czesław 
martysz, andrzej matan, kodeks PostęPowania administraCyjnego. komentarz, Vol. 
II, 440 (Warszawa 2007). 

29 As of 5 September 2015, the Law on petitions (Journal of Laws (Pl) of 2014, item 1195) 
passed on 11 July 2014 will enter into force.  
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applicant are not issued but the latter are only notified of internal steps 
aiming to clarify the circumstances which cause the submission of the 
complaint or taken in connection with the submission of the proposal. 
There is no instance course in these proceedings. The institution of 
employing legal remedies is not applied either. Nevertheless, the principle 
of conducting the proceedings under the jurisdiction of a given authority, 
determined according to the subject of the petition, complaint or proposal, 
maintaining objectivity and the duty of a comprehensive clarification of 
the case, is still binding.30

The procedure for complaints and proposals as regards administration’s 
non-imperious actions, undertaken, among others, in the sphere of 
servicing administration was clearly separated by the Polish legislature 
from an administrative procedure sensu stricto, also regulated by CAP 
provisions. The latter governs the procedure aimed at concretization of 
general and abstract norms of substantive administrative law through an 
imperious individual administrative act (administrative decision), issued 
for a specifically designated recipient and in individually designated 
circumstances.

The Polish legislator introduced in the Code of Administrative Procedure 
the principle of sensu stricto administrative proceedings, ending in issuing 
an administrative decision, as well as other types of Polish administrative 
proceedings (tax, enforcement, court-administrative) before the complaint-
proposal mode.31 This means that before acknowledging the admissibility 
of the latter one should consider whether the said separate modes will find 
application in a given case in the first place. 

30 See: Janusz Borkowski, Supra note 25, at 15. See also Supreme Administrative Court 
(SAC) judgement of 11 February 2009, II OSK 1391/08 and SAC decisions of 27 October 
2010, II OSK 1500/09 and of 5 November 2010, 2132/10, as well as decisions of the 
Provincial Administrative Court (PAC) in Rzeszów  of 25 July 2005, I SA/Rz 117/05, 
CBOSA.

31 See: Małgorzata Jaśkowska, in małgorzata jaŚkowska, andrzej wróbel, kodeks 
PostęPowania administraCyjnego. komentarz, 918 (Warszawa 2009), Andrzej Matan, 
Supra note 28, at 458.
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The procedure in cases of petitions, complaints and proposals constitutes, 
therefore, a special kind of institutional social control implemented with 
respect to the administration, which aims to verify activities in principle not 
subject to challenge in separate proceedings.32 This procedure demonstrates 
an administrative nature, which involves the fact that the entities with 
jurisdiction to conduct it are public administration authorities as well as the 
fact of the mode of settling thereof by way of a factual (material-technical) 
act33 and the said procedure was conceived as a certain supplement to the 
administrative procedure and a kind of a substitute measure for judicial 
review of administrative decisions.34

thE SUbJECt of PEtItIonS, CoMPLaIntS anD ProPoSaLS 
aS LEGaL MEaSUrES to VErIfY non-IMPErIoUS aCtIonS 
of aDMInIStratIon 

As regards the definition of a complaint and its personal scope, it should 
be noted that the Polish legislator, in the provisions of generally applicable 
law, has not included the legal definition of the concept of a complaint. In 
Art. 227 CAP it explained, however, that: “The subject of the complaint 
may be, in particular, negligence or inappropriate performance of duty by 
the proper body or its employees, breaches of the rule of law or the interests 
of the complainant, or the lengthy or bureaucratic processing of cases.” 

Against the background of this provision, it is raised in Polish literature 
of the law that the subject of the complaint can be therefore any legal 
and factual actions or lack of actions by competent authorities or their 
employees.35 The term “in particular” used in the content of Art. 227 CAP 
means that the naming done in this provision is of a solely exemplary nature, 
and the subject of the complaint may also be other circumstances from which 

32 Przemysław Kledzik, Postępowanie administracyjne w sprawie skarg i wniosków, 9 
(Wrocław 2012).

33 Supra note 32, at 24.
34 Andrzej Wróbel, in Supra note 31, at 83, see also Andrzej Matan, Supra note 28, at 443.
35 Zbigniew Janowicz, Kodeks postępowania administracyjnego. Komentarz, 520 

(Warszawa 1999); similarly Jacek Lang, Współdziałanie administracji ze społeczeństwem, 
79 (Warszawa 1985).
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stems dissatisfaction with the manner or excessive length of action, or with 
inaction of the authority or its employees that the complaint concerns.36

Based on the analysis of provisions of the Polish law regulating the merits 
of a universal complaint and its subject matter, this remedy can be defined 
as a de-formalized measure of a posteriori inspection of implementation 
of public tasks by government administration bodies, local government 
bodies and social organizations bodies or their employees, attributable 
to each operator and dealt with by way of a factual act in single-instance 
summary proceedings of an administrative nature.

As in the case of complaints, the Polish legislator did not enter into the 
provision of the law the legal definition of a proposal either, restricting 
itself in Art. 241 CAP to indicating only its material grounds. According to 
the content of the abovementioned regulation: “The object of the proposal 
may be in particular cases of improving the organization, strengthening the 
rule of law, streamlining the work and the prevention of abuses, protection 
of property, better meeting the needs of the public.”

Furthermore, as in the case of the previously cited Art. 227 CAP, also 
in the content of Art. 241 CAP the phrase “in particular” pre-determines 
that the listing of cases contained therein has only an exemplary value,37 
which does not, thus, foreclose the possibility of submission of the proposal 
for other reasons.38

The doctrine indicates that all circumstances, situations and events, 
in any way individualized, that constitute the object of interest of state 
authorities due to their designated tasks need to be treated as a subject of 
a proposal.39 

36 See: Andrzej Matan, Supra note 28, at 449.
37 See also Janusz Borkowski, Supra note 25, at 853, Andrzej Matan Supra note 28, at 469, 

Piotr Przybysz, kodeks PostęPowania administraCyjnego. komentarz, 454 (Warszawa 
2009).

38 Przemysław kledzik, Supra note 32, at 109.
39 jaCek lang, wnioski obywatelskie w administraCji Państwowej, 33 (Warszawa 1976). 

See also Janusz Borkowski, Supra note 25, at 852.
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As a basic feature that distinguishes the complaint from the proposal 
one must point to the fact that the proposal, displaying marks of a measure 
actuating a posteriori inspection, addresses “the matters of the past,” that is 
the effects of measures taken by public administration authorities or lack 
thereof due to excessive length or inactivity.40 In turn, the proposal concerns 
activity of the future, not performed yet. Moreover, unlike the complaint, 
the proposal also includes positive assessment of the expected task.41 The 
subject of the proposal can be therefore any matters that are conducive to 
optimizing the operation of the administration.42 

In terms of the Law on petitions passed by the Polish parliament, but 
not yet in force, one can indicate that the legislator also for this institution 
restricted itself to determining its material scope without including the 
definition of a petition in the provisions of the law. In accordance with 
Art. 2 para. 3 of the Law on petitions, the subject of the petition may be a 
request, in particular to amend provisions of the law, to take a decision or 
other action in the case concerning the petitioner, collective life or values 
requiring particular protection in the name of the common good, remaining 
within the scope of tasks and competences of the recipient of the petition. 
The petition within the meaning of the provisions of the said law, therefore, 
displays a collective character, in contrast to complaints and proposals 
which tend to have an individual character.

ConCLUSIon 

On the basis of Polish science of administrative law the function of 
servicing administration has its own well-established place - that has 
grounds in historically developed, European processes of evolution of the 
role of the state and its administration. Its contemporary features (including 
citizen-orientation, equality and universality of access, social demand for 
rendered services) predispose servicing administration to play an increasing 

40 jaCek lang, Supra note 39, at 132, Janusz Borkowski, Supra note 25, at 830.
41 jaCek lang, Supra note 39.
42 Piotr Przybysz, Supra note 37, at 454.
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role in the total of functions of public administration. Under Polish legal 
conditions, citizens - who are consumers of servicing administration’s 
services - may not only question the actions taken as regards them with the 
assistance of institutions of private law, but also verify their accuracy in the 
sphere of public law. This concerns in particular the inactivity or excessive 
length in respect of such actions and their improper implementation. These 
measures are not only to serve the undermining of implemented or not 
implemented public services, but are primarily designed to enforce their 
implementation, to improve quality, and to lead to optimization of activity 
of administration financed from public funds.
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roLE of UnIVErSItIES In ConSUMEr 
onLInE MEDIatIon

Prof.(Dr.) Ashok R. Patil* and Ms. Pratima Narayan**

abStraCt

The mediation movement has developed from a mere private business to being 
an integral part of the judicial structure. While the judiciary has embraced the 
process of mediation through court-annexed and court-referred mediations, private 
mediations are largely held by business organisations, consumer associations, non-
profit bodies, governmental agencies and international organisations. Law Schools 
across the world have also been active participants in supporting and encouraging 
mediation as an alternate to dispute resolution.  Online mediation has emerged as a 
technology equivalent to the traditional mediation mechanisms. The article brings 
forth the role played by universities in the development and application of mediation 
as a conflict resolution process. The article begins with comprehending the need 
for online mediation in conflicts relating to business-to-consumer transactions. 
The article further expands to explore the different forms of online mediation 
tools for assisting the process of mediation. Though the objective of the article 
is not to weigh the advantages and disadvantages of online mediation, the article 
attempts to bring forth some of the legal and technical challenges in making online 
mediation an effective tool to resolving consumer disputes. The last part of the 
article discusses the ways in which universities and education centres across the 
world have contributed towards dispute resolution through the mediation tool. 

IntroDUCtIon

Alternate dispute resolution (ADR) is a term used to refer to different 
methods of dispute resolutions that the parties can resolve, with or without 
the help of a neutral third party. It primarily involves arbitration, negotiation, 

*  Chair Professor, Chair on Consumer Law and Practice (Ministry of Consumer Affairs, 
Government of India), National Law School of India University, Bengaluru, India. 

**  Research Scholar, NLSIU, Bengaluru, India. 
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mediation or a combination of the three. ADR is a less formal mechanism 
of dispute resolution, which is based on a voluntary co-operation between 
the conflicting parties. In general, the process involves appointment of a 
neutral third party who facilitates communication between the parties to the 
dispute, assists them on concentrating on core issues of the disagreement 
and attempts to get the parties reach a workable solution. ADR has become 
a much sought after alternative method of dispute resolution in commercial 
disputes, both in the domestic and international realm. 

In India, Alternative Disputes Resolution has been statutorily recognized 
by the Civil Procedure Code (Amendment) Act, 1999 under Section 89 
thereto. Arbitration and Conciliation Act 1996, makes elaborate provisions 
for mediation/conciliation of disputes arising out of legal relationship, 
whether contractual or not, and to all proceedings relating thereto. 
Enumerating matters that are suitable for Alternate Dispute Resolution 
(ADR), the Supreme Court of India in M/s Afcons Infra Ltd. v. M/s Cherian 
Varkey Construction Company Ltd. and Others,1 held that all consumer 
disputes including disputes where a trader/supplier/manufacturer/service 
provider is keen to maintain his business/professional reputation and 
credibility or product popularity can be referred to ADR. 

In view of the above, the need for mediation in the consumer context 
in India has been recognised under the proposed Consumer Protection 
(Amendment) Bill, 2014, which has introduced Court-annexed mediation 
in consumer cases, to resolve disputes through mediation either at the 
commencement of proceeding before the Consumer Forum or at any time 
during the proceeding.2 Mediation as a conflict resolution mechanism is 
known in its many forms since ages. The non-adversarial approach adopted 
by mediation to problem solving is what makes it different from a litigation 
based method, which involves a detrimental process of dispute resolution.  

1 M/s Afcons Infra Ltd. v. M/s Cherian Varkey Construction Company Ltd. and Others, 
Civil Appeal No.6000 of 2010, available at http://indiankanoon.org/doc/1875345/, (last 
visited on April 24, 2015).

2 Consumer Protection (Amendment) Bill, 2014, Chapter V.
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Ancient Indian Jurist Patanjali said, “Progress comes swiftly in mediation 
for those who try hardest, instead of deciding who was right and who was 
wrong.” Abraham Lincoln encouraged peace-making in the following 
words: “Discourage litigation. Persuade your neighbours to compromise 
whenever you can… the nominal winner are often the real loser in fees, in 
expenses and waste of time.”

Article 3(a) of the European Union (EU) Directive defines mediation as -

“Mediation means a structured process, however named or 
referred to, whereby two or more parties to a dispute attempt by 
themselves, on a voluntary basis, to reach an agreement on the 
settlement of their dispute with the assistance of a mediator. This 
process may be initiated by the parties or suggested or ordered 
by a court or prescribed by the law of a Member State. 

It includes mediation conducted by a judge who is not responsible 
for any judicial proceedings concerning the dispute in question. It 
excludes attempts made by the court or the judge seized to settle 
a dispute in the course of judicial proceedings concerning the 
dispute in question.”3

Mediation is not only good in terms of attempting a mutual understanding 
between parties to address concerns, but also has great potential to preserve 
enduring business relationships. Sustainable relationship is an important 
factor in all business practices, more so in business-to-consumer (B2C) 
relations.   As in the words of Mahatma Gandhi, a consumer is the purpose 
of business. In a B2C transaction, disputes often arise from the side of the 
consumer being at the receiving end of the goods or services in a personal 
capacity.4 There is more potential to a business acting in professional 

3 European Commission, Directive 2008/52/EC of the European Parliament and of the 
Council on certain aspects of mediation in civil and commercial matters,(2008), available 
at http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&fro
m=en,( last visited on April 29, 2015).

4 Pablo Cortés , “Online Dispute Resolution Methods for Settling Business to Consumer 
Conflicts”, p.151, available at http://www.mediate.com/pdf/cortes.pdf, (last visited on 
April 20, 2015).
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capacity to abuse its dominant position as against the buyer who is a weaker 
party to the transaction. Whenever a consumer dispute arises, consumer 
is focused on exercising his consumer rights in a quick and economic 
way. At the same time, the business is interested not only in expeditiously 
resolving the dispute, but also maintaining their reputation and goodwill. 
The application of mediation to such consumer related disputes can be 
advantageous to both parties in terms of problem solving and sustainable 
relations. Mediation also acts as an evaluative tool to enable parties to 
factually and legally evaluate their dispute and assess the potential legal 
outcomes. 

Going a step further in finding innovative ways to quick and easy 
dispute settlements, Online Dispute Resolution (ODR) has emerged as a 
branch of dispute resolution, which is the online equivalent of Alternative 
Dispute Resolution mechanism. ODR involves use of Information and 
Communication Technology (ICT) to facilitate grievance settlement 
between parties. Hence, ODR involves the carrying out of most of the 
dispute resolution procedure online, from filing of complaint, appointment 
of neutral third party, evidentiary procedures, hearings or negotiations, and 
rendering of final award/binding settlements. The Online Dispute Resolution 
service may be processed utilizing email, chat or messaging software, 
audio-conferencing or video-conferencing software for communication or 
such other automated systems like blind-bidding between the arbitrator/
mediator and the parties.

Consumerism in the digital age has acquired an altogether different 
landscape, with the use of Information and Communication Technology 
(ICT) being used not only for the purpose of carrying out electronic 
transactions, but also has a burgeoning application in terms of dispute 
resolution. Online dispute resolution (ODR) in the consumer context refers 
to settlement of consumer related disputes by the use of ICT tools employed 
by business and consumer in resolving dispute. 
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The United Nations Commission on International Trade Law 
(UNCITRAL) ODR Working Group defines ODR as “ […] means online 
dispute resolution which is a mechanism for resolving disputes facilitated 
through the use of electronic communications and other information 
and communication technology”, and an ODR platform is defined as 
“[…] a system for generating, sending, receiving, storing, exchanging or 
otherwise processing electronic communications used in ODR, and which 
is designated by the ODR provider in the ODR proceedings”. ODR provider 
is defined as “[…] means the online dispute resolution provider specified in 
the dispute resolution clause referring disputes to online dispute resolution 
under these Rules. An ODR provider is an entity that administers ODR 
proceedings [and designates an ODR platform], whether or not it maintains 
an ODR platform.5 With the enactment of Information Technology Act, 
2000 in India, e-commerce and e-governance have been given a formal 
and legal recognition in India. 

Such online methods of dispute resolution can be especially beneficial 
to millions of everyday consumer disputes involving small claims with 
parties often located at far-off distances and who look for a cost-efficient 
way to resolve the dispute. For instance, the PayPal online dispute resolution 
centre acts as a neutral third party in resolving consumer issues by enabling 
the parties to first negotiate and on failure to adjudicate their disputes.6 
The application of such alternative techniques is however only to supplant 
and not supplement the existing legal dispute resolution process.7 All that 
alternate dispute resolutions such as mediation can do, if applied in the 
early stages, is to avoid complaints escalating to disputes. 

Mediation as a form of ADR (and ODR) has emerged in various 
forms such as entrepreneurial start-up companies, law firms, consumer 

5 United Nations Commission on International Trade Law, Report A/CN.9/WG.III/
WP.123, 19, (2013), available at www.unictral.org/uncitral/commission/working_
groups/3Online_Dispute_Resolution.html, (last visited on April 23, 2015).

6 Dispute Resolution and Claims Management for Buyers, available at https://www.paypal.
com/in/webapps/mpp/buyer-dispute-resolution,  (last visited on April 25, 2015).

7 Food Corporation of India v. Joginder Pal, AIR 1989 S.C.1263.
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organisations, court-annexed mediation centres, government and 
international organisations such as International Consumer Protection and 
Enforcement Network (ICPEN) and European Consumer Centres Network 
(ECC-Net). Apart from these actors, universities also play an integral 
role in consumer mediation in several ways from conducting training 
programmes for mediators, progressive research opportunities in Mediation 
and Consumer Mediation Clinics which actively participate in providing 
mediation services. Such university established mediation centres serve 
both in terms of academia and meeting the social needs. 

This article begins with an understanding of the need for online mediation 
in consumer disputes in the digitised environment and the prevalent online 
mediation methods in practice. The article further expands to examine the 
legal and technical challenges involved in such technology assisted dispute 
resolution. The article lays special emphasis on exploring the ways in which 
Universities who have launched online dispute resolution have contributed 
to dispute settlement.  

nEED for onLInE MEDIatIon

Mediation as a dispute settlement system is established in its many forms 
since times immemorial.  Indian history reveals various participatory and 
voluntary methods of dispute resolution, which have been the founding 
principles to modern mediation. For instance, the Panchayat systems 
which was widely adopted in villages, involved five wise men who were 
recognised and accepted as arbitrators or mediators.8 Lok Adalat system, 
earlier adopted by the tribal, provided a system where litigants could resolve 
their disputes early and affordably, which was eventually promoted as a 
legal mechanism under the Legal Services Authority Act, 1987. Buddhism 
propounded mediation as the wisest method of resolving problems. In the 
words of Mahatma Gandhi - “I realized that the true function of a lawyer 

8 Mediation Training Manual of India, Mediation and Conciliation Project Committee, 
Supreme Court of India, p.2, available at http://supremecourtofindia.nic.in/
MEDIATION%20TRAINING%20MANUAL%20OF%20 INDIA.pdf, (last visited on 
April 20, 2015).
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was to unite parties given as under. The lesson was so indelibly burnt into 
me that a large part of my time during the twenty years of my practice as 
a lawyer was occupied in bringing about private compromise of hundreds 
of cases.  I lost nothing thereby not even money; certainly not my soul.”

A 2014 statistical report reveals that there are 243 million Internet users 
in India and India ranks third among the country’s share of the world internet 
users.9 To boost digital power further, the “Digital India” Programme, 
approved by the Hon’ble Prime Minister Narendra Modi in August 2014 
aims to transform the country into a digitally empowered society and 
knowledge economy. Among the visions areas in terms of infrastructure, 
the programme aims at providing high speed internet access to all upto 
Grama Panchayat levels. The programme also aims at digital empowerment 
of citizens and emphasises need for universal digital literacy.10 With the 
developments of ICT infrastructure at such grassroot level, it will be 
possible for a common consumer to access to online mediation from 
any corner of the country. This would specially benefit farmers and self-
employed consumers to resolve their disputes from their respective towns 
and villages, instead of having to travel each time to reach the nearest 
consumer Redressal agency. 

Preamble (6) of the EU DIRECTIVE on certain aspects of mediation in 
civil and commercial matters11 provides a useful description as to the need 
for mediation, which reads as follows.

“(6) Mediation can provide a cost-effective and quick extrajudicial 
resolution of disputes in civil and commercial matters through processes 

9 Internet Live Stats, (2014), 2014 List of Countries by Internet Usage (table), available 
at http://www.internetlivestats.com/internet-users/, (last visited on April 26, 2015).

10 Press Release of Press Information Bureau Government of India Cabinet, “Digital India 
– A Programme to Transform India into Digital Empowered Society and Knowledge 
Economy”, (August 20, 2014), available at http://pib.nic.in/newsite/PrintRelease.
aspx?relid=108926, (last visited on January 10, 2015).

11 European Commission, Directive 2008/52/EC of the European Parliament and of the 
Council on certain aspects of mediation in civil and commercial matters, (2008), available 
at http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&fro
m=en, (last visited on April 29, 2015).
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tailored to the needs of the parties. Agreements resulting from mediation 
are more likely to be complied with voluntarily and are more likely to 
preserve an amicable and sustainable relationship between the parties. 
These benefits become even more pronounced in situations displaying 
cross-border elements.”

Complaints that may be referred to mediation are broadly classified 
into two kinds- 

a. Private Mediation – In private mediation, the parties to the dispute 
agree to appoint a qualified mediator and resolve their dispute as an 
alternative to litigation. 

b. Court-Referred/Court–Annexed Mediation – This form of mediation 
refers to disputed complaints brought before the Court of law. In a 
court-referred mediation, the Court merely refers the matter or part of 
the matter to a mediator whereas in case of court-annexed mediation, 
mediation services are provided by the Court as part and parcel of the 
judicial system. Such matters may be referred to mediation at any stage 
of the proceedings. 

Today, online purchase of goods and services are as much a preferred 
mode of procurement as much as offline transactions.  Use of the new 
technology and its proliferation in the global market has opened up a 
Pandora’s Box of legal issues. It is, no doubt, convenient for a consumer to 
procure goods/services from any corner of the world at the click of a mouse 
in an internet driven market. But it may be inconvenient or impractical for 
the consumer to resolve disputes arising out of such transaction considering 
factors such as cost and time involved in settlement, jurisdiction and other 
prohibitive factors. In such situations, the consumer may be left without 
a remedy despite there being an effective Consumer law to protect his 
interests. Mediation is seen as a preferred Redressal mechanism than 
Arbitration in consumer disputes because unlike in arbitration, mediation 
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is much less formal in terms of applicable law, place of arbitration and 
enforceability of awards.12

Other factors that make online mediation an effective tool to consumer 
protection include confidentiality, flexibility, economy and elimination of 
jurisdictional issues.

MoDES of onLInE MEDIatIon

The tech-savvy generation is continuously developing new technologies 
to automate various functions of the judicial system from electronic 
filing of complaints, electronic documentation, case tracking etc. to make 
dispensation of justice more effective. Likewise, the less formal mediation 
has also embraced several modalities of technology based tools to resolve 
disputes. In ODR, the information management is not only carried out by 
physical persons but also by computers and software. The assistance of 
ICT has been named by Katsh and Rifkin as the “fourth party” because 
ODR is seen as an independent input to the management of the dispute.13 
In addition to the two (or more) disputants and the third neutral party, 
the labelling of technology as the fourth party is a clear metaphor which 
stresses how technology can be as powerful as to change the traditional 
three side model. The fourth party embodies a range of capabilities in the 
same manner that the third party does. While the fourth party may at times 
take the place of the third party, i.e. automated negotiation, it will frequently 
be used by the third party as a tool for assisting the process.14 The fourth 
party is engaged in various activities such as to organize information, send 
automatic responses, shape writing communications in a more polite and 

12 Mirèze Philippe, “ODR Redress System for Consumer Disputes - Clarifications, 
UNCITRAL Works & EU Regulation on ODR”, International Journal of Online Dispute 
Resolution, Eleven International Publishing, Volume I, Issue I, (2014), p. 69, available 
at http://www.international-odr.com/documenten/ ijodr_2014_01_ 01.pdf, (last visited 
on March 15, 2015). 

13 Ethan Katsh, and J. Rifkin, J., “Online Dispute Resolution: Resolving Conflicts in 
Cyberspace” (San Francisco, Jossey-Bass), (2001).

14 Ethan Katsh and Leah Wing, “Ten Years of Online Dispute Resolution (ODR): Looking 
at the Past and Constructing the Future”, p.31, 38 University of Toledo Law Review, 
101 (2006).
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constructive manner e.g. blocking foul language etc. Techniques of online 
mediation differ based on their level of automation. 

Some of the common modes of Online Mediation are –

(i) Web-enabled Mediation - This form of online mediation 
involves use of websites, email, chat rooms and social media as 
“fourth party” to enable parties to the mediation to resolve their 
disputes. Typically, a party contacts the ODR service provider 
through any of the above modes and fills out an online form 
that identifies the problem and possible resolutions. A qualified 
mediator then reviews the online form and contacts the other 
party to check if they will participate in the mediation. If the 
other party agrees to participate, they are allowed to either fill 
out their own form or respond to the initial form through e-mail 
or such other recommended communication within a stipulated 
period. This initial exchange of views may help the parties to 
understand the dispute and possibly reach an agreement. If 
the dispute remains unresolved, the mediator will work with 
the parties to help determine issues, articulate interests, and 
evaluate potential solutions. The ODR provider may allow 
the parties to choose any of its online infrastructures such 
as chat conference rooms or video conferencing to allow the 
parties to dispute and the mediator to carry out the mediation 
procedure. 15 Web Mediate is an ODR project managed by The 
Conflict Information Consortium, University of Colorado, 
USA, that adopts assistance of professional mediators and 
arbitrators apart from new techniques of online mediation.16 
Similarly, Consumer Online Resource and Empowerment 

15 Joseph W. Goodman, “The Pros and Cons of Online Dispute Resolution: An Assessment 
of Cyber-Mediation Websites”, pp. 5-6, 2 Duke Law & Technology Review 1-16 (2003), 
available at: http://scholarship.law.duke.edu/dltr/vol2/iss1/2, (last visited on April 29, 
2015).

16 Online dispute resolution services of Beyond Intractability, available at http://www.
beyondintractability.org/internal-biblio/20019, (last visited on April 30, 2015).
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Centre (CORE) in India provides for an online complaint 
registration and mediation mechanism, where consumers 
can log on their complaints through their website or seek 
Redressal by using a toll-free helpline. Credit Information 
Bureau (India) Limited (CIBIL) adopts a similar technique to 
enable consumers settle any discrepancy with respect to their 
credit information report (CIR), which plays an important role 
in loan application process.17

(ii) automated negotiation – This form of mediation involves 
a process where the online service provider provides for 
algorithm based negotiation between the parties. Such 
techniques are considered appropriate where factors relating 
to the dispute can be easily quantified, for instance monetary 
settlement. Here, the website serves as a neutral ground for 
settlement offers. The aggrieved party initiates a claim by 
logging onto the secured service of the website. The service 
then emails the other party about the settlement offer, where 
the party can either accepts or declines to participate. If the 
party decides to participate, he or she logs onto the website 
and submits a demand. Computer software automatically 
compares the demand with the settlement offer and emails both 
parties to let them know whether they are within the “range” of 
settlement or whether there has been any movement towards 
settlement. Such ODR services are also called “blind-bidding” 
services. There are two forms of automated negotiation, 
Double Blind Bidding, which is a method for single monetary 
issues between two parties, and Visual Blind Bidding, which 
can be applied to negotiations with any number of parties and 

17 Dispute Resolution Process at CIBIL, available at https://www.cibil.com/dispute-
resolution, (last visited on April 30, 2015).
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issues. Smartsettle18 is an online negotiation website which 
provides for visual bling bidding.

(i) assisted negotiation – ODR mediators such as Square Trade 
adopt such techniques, wherein the parties in the initial stages 
of settlement attempt to reach an agreement by communicating 
directly through the negotiation tool, which is completely 
automated and usually free of cost. If the parties fail to resolve 
the issue, then they have an option of requesting for assistance 
of a qualified web mediator who facilitates discussion between 
parties to reach a solution. This process could be defined as 
“mediated negotiation”.

(ii) Crowdjustice – This is a new form of Online Dispute 
Resolution which is an alternative to small claims court, 
allowing disputants to create video arguments for the Internet 
public to vote on the outcome. Ujuj (pronounced “you judge”) 
is a patent pending online alternative to small claims court that 
allows parties to a small claims case to create their arguments 
on video and upload them to the Ujuj web site19 for the Internet 
public to vote on the outcome. Parties to a case, known as 
Claimant and Respondent, agree, through an electronically 
signed contract, to be bound by the final outcome determined 
by a jury consisting of the Internet public. Registered users 
select from all open cases, view the video arguments of the 
Claimant and Respondent, and then cast their vote on a sliding 
scale from 0% to 100%, which represents the amount that the 
user feels should be awarded based on the amount claimed 
by the Claimant. This vote is added to all other votes on the 
case and upon case expiration, an average vote is calculated 

18 Smartsettle Online Negotiation System, available at http://www.smartsettle.com, (last 
visited on April 30, 2015).

19 Crowdjustice – The New Social Way to Resolve Disputes, available at http://www.ujuj.
org/, (last visited on April 23, 2015).
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from all votes received. This average is then multiplied by the 
amount claimed to determine the final award.

ChaLLEnGES In onLInE MEDIatIon

Technological advancements have made online mediation increasingly 
popular. Business houses, consumer activists, government and international 
bodies are increasingly taking on to such technology-driven negotiations 
and mediation in settling commercial disputes. The benefits of online 
mediation such as flexibility and cost and time efficacy have thus far 
made this dispute resolution mechanism successful. Notwithstanding the 
need for online mediation in the cyber marketplace, the dispute resolution 
mechanism also has certain legal and technical disadvantages.  

4.1. legal Challenges

1. Evidence of agreement: Participation in ODR is a purely voluntary 
act between parties to the dispute. However, in B2C transactions, 
clause relating to dispute resolution is dormant in the lengthy terms 
and conditions, which the consumer is forced to accept. In such 
circumstances, engaging in ODR on the part of consumer may be 
unfair and counter-productive.20 Often, ODR providers also ignore to 
check if the consumer has made an informed choice by agreeing to the 
ODR. There are also no standard procedures or guidelines for ODR 
providers to evidence that the parties voluntarily submit to mediation. 
The impersonal nature of online mediation can throw up challenges to 
both validity and enforceability of settlements in consumer disputes. 

2. transparency: Online mediation also suffers from lack of regulation 
on disclosure aspects on the part of online mediation service providers, 
which is an integral part in the conduct of ODR. ODR providers 
disclose sufficient information about the services they offer, but there 
are concerns about neutrality and fairness of ODR processes. There 

20 Rafal Morek, “Regulation Of Online Dispute Resolution: Between Law And Technology”, 
pp.66-67, (August 2005),  available at www.odr.info/.../Regulation%20of%20ODR_
Rafal%20Morek.doc, (last visited on April 20, 2015).
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are no uniform standards with respect to disclosure of neutral third 
parties associated with the ODR and the extent of neutrality. Consumers 
International 2001 Report has found that most online ADR sites do 
not give adequate assurance of impartiality of their services.21 Where 
the business hires the service of an ODR provider for settlement of 
consumer dispute, it is quite possible that the ODR provider may 
be biased to the business than considering the interest of consumer. 
Adequate disclosure standards in terms of the structure of ODR 
provider, fee structures, associated neutral third parties, modalities 
of online mediation develops confidence among consumers and help 
them make informed choice of the proceeding.

3. Security and Confidentiality: The use of cyberspace in online 
mediation raises important concerns about data security and 
confidentiality throughout the entire process of mediation and 
henceforth. Sensitive information exchanged between parties to 
mediation is highly susceptible to interception. Security in online 
mediation also depends on the extent of data protection law of the 
country from which the ODR provider operates. If the ODR provider 
is physically located in a country with inadequate data protection 
laws, both consumers and business may suffer. Uniform standards 
in encryption of electronic records and emails, password protocols, 
privacy policies, protection and disposal of archived electronic database 
and security of physical and cloud servers need to be set up to make 
online mediation a secured platform for dispute resolution. The ODR 
provider needs to ensure Confidentiality guarantee not only with respect 
to the mediation tool adopted but also the neutral third party who acts 
as a mediator through such ODR. 

21 Consumers International “Disputes in Cyberspace 2001: Update of Online Dispute 
Resolution for Consumers in Cross-Border Disputes”,(2001) ; M. Conley Tyler and Di 
Bretherton “Seventy-six and Counting: An Analysis of ODR Sites”, (2003) Report of 
Research Conducted for the Department of Justice, Victoria, Australia, in Pablo Cortés, 
“Online Dispute Resolution Methods for Settling Business to Consumer Conflicts”, 
p.156, available at http://www.mediate.com/pdf/cortes.pdf, (last visited on April 20, 
2015).
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4. Consumer Education and awareness: Internet access has grown at an 
exponential rate in the recent years. A large segment of the consumers 
have become frequent users of the Information superhighway in their 
everyday transactions. But consumer awareness and education on 
online mediation is still at a nascent stage. It may also disadvantageous 
to consumers who are less familiar with computers and their use.  

Education is integral to participation. The availability of online 
mediation as an alternate dispute resolution should be brought to the 
consumers’ attention in an effective way. Businesses opting for such ODR 
could also provide for hyperlinks on their main page about the dispute 
resolution mechanism adopted. 

4.2. teChnICal Challenges

1. Capacity to handle extensive documentation: With the growth 
in popularity of online mediation, ODR providers may face with 
the challenges of handling big data. Appropriate software tools and 
server space are a pre-requisite for the mechanism to handle large 
volumes of disputes.  Existing ODR models such as Square Trade 
have demonstrated large number of consumer complaints filed each 
day. Unless the technological infrastructure is strong enough to handle 
and manage such big data, online mediation can result in failure.

2. accessibility: Challenges with respect to accessibility may be of two 
kinds – one internet accessibility to those consumers who purchase 
goods/services both in the online and offline transactions. Not all 
consumers who purchase through the conventional brick-and-mortar 
route may have accessibility to the internet to resolve disputes through 
online mediation. Secondly, continuous usage of internet through the 
entire dispute resolution process which may run for several hours or 
days can be another challenge to accessibility of technology in Online 
Mediation. Lack of audio or visual clarity also cause inconvenience to 
the parties and discourage them to resort to such techniques of dispute 
resolution.
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3. Programme Errors: Software programmes are not free of errors and 
bugs right from the time of its construction, which are often hidden 
in the programme.  Failure of online mediation due to such errors can 
be another challenge to the online mediator. Often the software tool 
of the ODR provider is controlled and maintained with an outsourced 
entity. Hence, liability of ODR provider in case of such technical errors 
needs to be addressed. 

roLE of UnIVErSItIES In onLInE MEDIatIon:

The Mediation movement has developed from a mere private business 
to being an integral part of the judicial structure. While the judiciary has 
embraced the process of mediation through court-annexed and court-
referred mediations, private mediations are largely held by business 
organisations, consumer associations, non-profit bodies, governmental 
agencies and international organisations. Law Schools across the world 
have also been active participants in supporting and encouraging mediation 
as an alternate to dispute resolution. Some of such programmes include 
certified training for lawyers, law students and non-lawyers on alternate 
dispute resolution, scholarly research in the field of mediation and other 
ADR, providing state-of-the–art infrastructure for the conduct of mediation 
and even mediation services through different forums. 

The Programme of Negotiation22 (a university consortium of Harvard 
University, Massachusetts Institute of Technology and Tufts University), 
The Negotiation and Mediation Program of Gould Negotiation and 
Mediation Program, University of Stanford23 and the UTS Dispute 
Resolution program, offered by Department of Technology, University of 
Sydney24 are some of the training programmes conducted by Universities 

22 Programme of Negotiation, available at http://www.pon.harvard.edu/about/, (last visited 
on May 02, 2015).

23 The Negotiation and Mediation Program of Gould Negotiation and Mediation Program, 
available at http://www.law.stanford.edu/organizations/programs-and-centers/gould-
negotiation-and-mediation-program, (last visited on 02/05/2015).

24 UTS Dispute Resolution Program, available at http://www.uts.edu.au/future-students/
find-a-course/courses/c04145, (last visited on May 1, 2015).
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in a range of non-adversarial conflict resolutions including mediation and 
negotiation. 

Oxford Mediation is a panel of experienced dispute resolution 
professionals who provide mediation services both nationally and 
internationally. The Mediation Centre comprises of accredited panellists 
with many years’ experience of commercial, employment and workplace 
disputes.25 The Lodestar Mediation Clinic, set up by the Sandra Day O’ 
Connor College of Law, Arizona State University, is an integral component 
of the nationally recognized Lodestar Dispute Resolution Program. The 
Programme helps students gain expertise about the theory, strategy and skills 
involved in alternatives to litigation and gain practical experience about 
the mediation process. Practical assignments primarily are serving as a co-
mediator in the County Justice Courts, observing professional mediations, 
or participating in other dispute resolution programs on and off campus.26

The University of Hertfordshire, UK provides for hire a state-of-
the art mediation centre, with fully equipped meeting rooms to host 
mediation.27  The University also offers post-graduate programmes in the 
area of Mediation to be qualified Members of the Hertfordshire Mediation 
Centre's Civil Mediation Council Accredited panel of professional 
Mediators. The School also offers the necessary period of work experience 
to successful graduates, so as to enable them to become fully accredited 
members of the Civil Mediation Council. 

The Mediation Clinic at the University of Houston provides trained 
student mediators to the Justice Courts in Harris County.  Students mediate 
consumer issues, landlord/tenant disputes and breach of contract cases 
while developing their mediation and communication skills. Students also 

25 Oxford Mediation, available at http://www.oxford-mediation.com/, (last visited on May 
1, 2015).

26 The Lodestar Mediation Clinic, available at https://www.law.asu.edu/clinics/
theclinicalprogram/lodestarmediationclinic.aspx, (last visited on April 29, 2015).

27 Mediation Centre at the University of Hertfordshire, available at http://www.herts.ac.uk/
apply/schools-of-study/law/hertfordshire-mediation-centre/costs-and-service-types, (last 
visited on April 30, 2015).
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serve as court-appointed mediators in small claims court or as mediators at 
the Greater Houston Better Business Bureau (BBB).  In some of the cases, 
attorneys represent parties.  Students are observed by a faculty member 
and given periodic feedback. The classroom component of the Mediation 
Clinic provides students with mediation training, scheduling into courts 
and the BBB, discussion of cases mediated and 40 hours of mediation 
certification training.28

The George Washington University, Washington D.C was the first, and 
for 20 years the only, law school alternative dispute resolution clinic in 
Washington, D.C. The law school has a dedicated Consumer Mediation 
Clinic, where students act as neutral third-party mediators who assist local 
consumers and businesses in resolving disputes by negotiating mutually 
agreeable settlements. Students perform case intake, provide information 
and referrals, and mediate assigned cases involving a wide variety of 
consumer issues (debt collection, credit problems, defective goods and 
services, home improvement contracts, etc.). Students also develop and 
apply negotiation and mediation skills and learn about federal and local 
consumer laws.29

Mediation Clinic at Canterbury Christ Church University, UK offers 
professional dispute resolution service to support local needs. The Mediation 
Clinic works in partnership with accredited mediators who have been trained 
by organisations recognised in the UK by the Law Society and Bar Council. 
The Mediation Clinic is a registered member of the Civil Mediation Council 
and the National Mediation Providers Association. The Mediation Clinic 
handles disputes arising from within the university, between students, 
staff and colleagues; commercial and business disputes; community based 

28 Mediation Clinic at University of Houston, available at https://www.law.uh.edu/clinic/
mediate.asp, (last visited on April 28, 2015).

29 Consumer Mediation Clinic , George Washington University, Washington D.C, available 
at http://www.law.gwu.edu/Academics/EL/clinics/Pages/Consumer_Mediation.aspx, 
(last visited on April 30, 2015).
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disputes; family disputes and small claims disputes. Personal injury and 
clinical negligence is another area of mediator specialism.30

Mediation in Singapore is largely institutionalised. The two main 
categories of mediation include court based mediation and private 
mediation. Court-based mediation takes place in the courts after parties 
have commenced litigation proceedings. This is mainly carried out by the 
Subordinate Courts and is coordinated by the e@dr centre, also known 
as the Primary Dispute Resolution Centre (PDRC). Private mediation is 
spearheaded and mainly carried out by the Singapore Mediation Centre 
(SMC), a non-profit company limited by guarantee of the Singapore 
Academy of Law.31 The Singapore Mediation Centre, in association with 
Singapore Academy of Law, provides for ADR services and ADR training. 
The Centre promotes Singapore as a centre for mediation and dispute 
resolution in Asia.32 The Academy has thus actively participated in the 
development of growth of ADR in Singapore. 

The Indian Institute of Public Administration(IIPA), New Delhi is 
an organisation involved in research, training, advisory services and 
dissemination of information in the disciplines of political science, 
economics, administrative law, consumer law etc. The Centre for Consumer 
Studies33 at IIPA is dedicated to research, advisory and consultative services, 
advocacy, networking and information exchange in the area of consumer 
protection and welfare. The National Consumer Helpline is a project of 
the Union Ministry of Consumer Affairs, Food & Public Distribution. The 
helpline operates from the Indian Institute of Public Administration (IIPA), 
as part of the Center for Consumer studies (CCS). The helpline provides 

30 Mediation Clinic at Canterbury Christ Church University, UK, available at http://www.
canterbury.ac.uk/social-and-applied-sciences/law-criminal-justice-and-computing/
mediation-clinic/docs/mediation-clinic-guide.pdf, (last visited on April 25, 2015).

31 Singapore Mediation Centre, available at http://www.singaporelaw.sg/sglaw/laws-of-
singapore/overview/chapter-3, (last visited on April 25, 2015).

32 Alternative Dispute Resolution and the Singapore Mediation Centre, available at http://
www.sal.org.sg/content/LI_ADR_SMC.aspx, (last visited on April 28, 2015).

33  Centre for Consumer Studies, available at http://www.iipa.org.in/cen_consumer.html, 
(last visited on May 3, 2015).
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for a Telephone Helpline to deal with multitude of problems arising in 
their day-to-day dealings with business and service providers. The helpline 
provides the following services:

(a) Guiding consumers in finding solutions to problems related 
to Products & Services. 

(b) Providing information related to Companies and Regulatory 
Authorities. 

(c) Facilitating consumers in filing complaints against defaulting 
Service Providers

(d) Empowerin consumers to use available Consumer Grievances 
Redressal  Mechanisms, Educating Consumers about their 
Rights and Responsibilities.34

Understanding the need for such non-adversarial conflict resolution in 
consumer disputes, the Chair on Consumer Law and Practice at National 
Law School of India University has disembarked on a mission of setting 
up an Online Consumer Mediation Centre. The initiative has been whole-
heartedly supported by the Ministry of Consumer Affairs, Government of 
India, both in words and action. The Ministry has sanctioned an amount of 
Rs.1 crore for the purpose of setting up a State-of-the-Art Online Mediation 
Centre at the campus. The Mediation Centre is at a stage of developing 
technology and third-party infrastructure that ensures confidentiality and 
privacy at every stage of the online mediation. A dedicated website is being 
designed to provide a user-friendly, transparent and secure online mediation 
process. An advisory committee is being set up at the mediation centre to 
assist the Centre at every stage of development and appointment of expert 
mediators to the panel, from among those with professional and technical 
experience in different fields. 

34 National Consumer Helpline, available at http://www.nationalconsumerhelpline.in/
index.aspx, (last visited on May 05, 2015).
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All consumer cases fit for mediation, whether directly referred to 
mediation by private parties or disputed cases (referred by consumer dispute 
Redressal agencies) will be taken up by the Centre for mediation. As a pilot 
programme, the Centre proposes to start the mediation service to cater to 
a specific sector and steadily progress towards resolving consumer cases 
across various sectors. 

ConCLUSIon

To sum up, online mediation is a recent phenomenon and has great 
potential to gain momentum with the increase in tech-savvy citizens.  The 
digital age promises digital empowerment not only in terms of high-speed 
internet access but also digital literacy. Traditional mediation methods 
supported by online technology can be cost and time effective in B2C 
transactions, especially where the consumer has to reach out to the business 
which is located at a far-off distance. The situation is more likely with the 
upsurge in online transactions.  

An important advantage of online mediation is that since the parties 
bind themselves to resolve their dispute through agreement, the question 
of jurisdiction does not arise. The article also points to other benefits such 
as flexibility, confidentiality and cost and time effectiveness, which makes 
online mediation an ideal tool to consumer dispute resolution. 

Albeit being beneficial, online mediation lacks uniform regulation in 
terms of a harmonised structure conducive to the practice of mediation at an 
international level. The article points that though existing laws governing 
Information Technology provides for a basic legal infrastructure in relation 
to validity of electronic contracts, electronic signatures, e-governance and 
data protection, there are no legislative instruments that address specific 
issues relating to online mediation such as evidencing of agreements 
between disputing parties, transparency and accountability of ODR 
providers, security regulations and the like. In the technical sense, online 
mediation can be ineffective and inconvenient to the parties to dispute if 
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the parties are not well-equipped with the necessary infrastructure such as 
high-speed internet to carry out the negotiation for long period of time. 
Insufficient security in the cyber space poses another challenge to consumer 
confidence in online mediation. Programme errors and other technical 
failures can be yet another hurdle in carrying out the dispute resolution 
process smoothly. 

The article also focused on the role of law schools in contributing 
to the development and growth of online mediation. A study of the role 
and functioning of some of the university established mediation centres 
revealed that law schools have actively participated in a range of activities 
from conducting certified programmes for potential mediators, providing 
infrastructure to enable online mediation, mediation service clinics and 
student participations in court-enabled mediation. The authors are of the 
view that the unbiased character of universities as neutral third parties 
to conflict resolution is what makes it a judicious agency in carrying out 
online mediation. 

Regulatory reforms in bringing out uniform standards of disclosure about 
the ODR provider and third-party neutrals, security and confidentiality 
guidelines, authentication of the procedure at every stage of the proceeding, 
standard schemes for setting up online mediation for different kinds of 
disputes, standardized code of conduct for the Online Mediators is the 
need of the hour. Universities conducting Mediation Training Programmes 
should work towards a common curriculum that meets the international 
standards in conflict resolution and civil justice. In conclusion, a well 
regulated and structured online mediation can be a smart tool to consumer 
dispute resolution in the internet-mediated world.
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DISPUtES 
Mr. Axay Satagopan*

abStraCt

The present essay seeks to analyze the justifiability of Jurisdictional 
Expansionism of Consumer Forums by the Supreme Court and the NCDRC, 
with a specific emphasis on the decisions of the Supreme Court, conferring 
upon the Consumer Forums, the jurisdiction to adjudicate upon matters which 
are subject to arbitration agreements, notwithstanding S8 of the 1996 Act, in 
the light of the interpretation accorded to S3 of the 1986 Act. This essay seeks 
to question the legal soundness and logical tenability of the interpretation of 
S3 of the 1986 Act, in light of S8 of the 1996 Act, focusing on the relevance of 
the Fair Air Engineers case, which, despite its obsolescence due to the repeal 
of the 1940 Act, under S34 of which it was decided, to present day disputes. 
The author concludes, after a perusal of the various decisions in this regard, 
and upon critically analyzing the same, that the position in this regard is flawed 
and inconsistent, both in respect of other judicial precedents, delivered by the 
Supreme Court, as well as in respect of the attempted reconciliation of the two 
ostensibly conflicting statutes. The present essay elaborates upon the lacunae 
present in the law, as stands presently, and suggests the implementation of a 
few changes, in order to clarify and render consistent the law thereof. 

IntroDUCtIon

The present essay seeks to analyze the justifiability of Jurisdictional 
Expansionism of Consumer Forums by the Supreme Court and the NCDRC, 

* 4th Year, B.A./L.L.B. (Hons.), National University of Juridical Sciences, Kolkata.
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with a specific emphasis on the decisions of the Supreme Court, conferring 
upon the Consumer Forums, the jurisdiction to adjudicate upon matters 
which are subject to arbitration agreements, notwithstanding S8 of the 
Arbitration & Conciliation Act (1996 Act), in the light of the interpretation 
accorded to S3 of the Consumer Protection 1986 Act.( 1986 Act.)

To that end, this essay is divided into six sections, which deal with, 
respectively, firstly, the relation between the 1986 Act, and other laws in 
force, with an emphasis on S3 of the 1986, its entailment and interpretations 
given thereof, secondly, principles with respect to the ouster of jurisdiction 
of the Consumer Forums, thirdly, the reference of a matter to arbitrations, 
under the 1996 Act, vide S8, while noting the substantive differences 
between S8, and its predecessor, S34 of the repealed Arbitration Act, 
1940  (1940 Act), accompanied by an analysis of the pertinent judicial 
pronouncements on S8, fourthly, the effect of arbitration agreements on 
the jurisdiction of Consumer Forums, focusing on decisions rendered in 
that regard by the Supreme Court of India, fifthly, a critical analysis of the 
decisions of these decisions, in light of decisions given under S8 of the 
1996 Act, followed by a conclusion.

rELatIonShIP bEtWEEn thE 1986 aCt anD othEr LaWS In 
forCE

S3 of the (1986 Act) pertains to the relationship between the 1986 
Act and other legislations already in force and subsequently enacted, and 
the nature of the remedies available under the 1988 Act, w.r.t. remedies 
available the under other legislations. S3 of the1986 Act expressly states 
that the provisions of the Act shall be “in addition to and not in derogation 
of the provisions of any other law for the time being in force.”1 The title 
of S3 is “Act not in derogation of any other law”2 The phraseology of the 
operative part of the provision, read in conjunction with the title, evidences 

1 S3 of the 1986 Act reads: 3. Act not in derogation of any other law: The provisions of 
this Act shall be in addition to and not in derogation of the provisions of any other law 
for the time being in force.

2 Id. 
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the parliamentary intent with respect to the 1986 Act, in that it is not intended 
to have any overriding effect.3 The purpose of the 1986 Act is the provision 
of an alternate remedy, albeit subject to the qualification that its invocation 
does not result in the derogation of other laws. Therefore the provisions are 
intended to supplement, not supplant other subsisting legislations.4 It can be 
stated therefore, that S3 lays down two rudimentary characteristics of the 
remedies available under the 1986 Act, which are, firstly, that the remedies 
are additional, i.e. they exist besides those remedies already available to the 
aggrieved party, from other laws already in force, and secondly, they are 
not in derogation to provisions of other laws already in force, i.e. they do 
not take away, and therefore impair the operation or objective of other laws 
already in force.5 The phraseology of the operative part of the provision 
(specifically the use of the word ‘and’ between “in addition to” and “not 
in derogation of”) suggests that both these characteristics ought to be 
satisfied consequent to the invocation thereof under the 1986 Act, for such 
an invocation to be sustainable as valid. It follows therefore, that under the 
1986 Act, no remedy can be provided, the provision of which will have the 
result of frustrating the remedy, objectives or the provisions of another law, 
already in force. Where therefore, there is scope for potential conflict, the 
phraseology of S3 of the 1986 Act implies that the legislative intent was not 
to undermine other subsisting legislation through its enactment or to treat 
it as superseding other existing relationships. Simply put, the provisions 
of the 1986 Act ought not to abrogate the substantive implications of other 
operative legislations. 

PrInCIPLES of JUrISDICtIonaL oUStErS

A cardinal principle of ousters of jurisdiction is that they have to be 
express and specific. The mere fact that a statute confers jurisdiction, in 
respect of a certain matter to a specific authority does not in itself imply 

3 State of Karnataka v. Vishwabharathi House Building Cooperative Society (2003) 2 
SCC 412.

4 Id. 
5 Merriam Webster’s Dictionary defines “derogate” as: “to take away a part so as to 

impair.”
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that it consequently deprives all other authorities, which would otherwise 
ordinarily be able to exercise concurrent jurisdiction, in respect of the 
same matter, of their jurisdiction.6 Thus, provisions which state that the 
dispute “shall be put before/decided” by a certain judicial or quasi-judicial 
body only serve to confer jurisdiction on such bodies, and not bar/oust the 
jurisdiction of the consumer forums. Therefore, the operative statute cannot 
be said to have ousted the jurisdiction of an authority, unless it does so either 
expressly, or through the use of such terms, which would necessarily lead 
to the inference of such an ouster. Furthermore, it is imperative that ouster 
clauses be interpreted strictly. Likewise, the mere presence of a Special 
Act doesn’t in itself preclude the applicability of the 1986 Act, or oust the 
jurisdiction of the Consumer Forums established under the Act.7 For the 
jurisdiction of the Consumer Forums to be ousted completely, there has to 
be an express ouster of the jurisdiction of the Consumer Forums.8

Where multiple forums have jurisdiction, in respect of a dispute, the 
consumer has the discretion to institute the action in the forum of his 
choice. The mere presence of other alternate forums for redressal does not 
bar or abrogate the jurisdiction of the Consumer Forums.9 Where however, 
any inconsistency exists between substantive requirements, rules or other 
aspects between provisions of a specialized legislation and those of the 
more generalized legislation, such as the 1986 Act, the latter will have to 
yield in those respects, to the provisions of the specialized legislation.10 
For e.g. S24-A of the 1986 Act prescribes a 2 year limitation period. The 
MTOG Act prescribes a 6 month limitation period. Even if an action is 
instituted in a consumer forum, in respect of a matter covered by the MTOG 
Act, the limitation period prescribed under the MTOG shall prevail over 

6 Coljax Laboratories Ltd v State of Goa (1995) Goa LT 325, where the Court held that 
an interpretation which takes away the jurisdiction of a competent authority, in the 
absence of an express ouster provided in law will not be favored.

7 The Chairman, Thiruvalluvar Transport Corporation v The Consumer Protection Council 
1995 AIR 1384, 1995 SCC (2) 479.

8 Id.
9 Kishore Kumar v. Chairman, ESI AIR 2007 SC 1819; Trans Mediterranean Airways v. 

Universal Exports 2011 (4) RCR (Civil) 472, 2011 (10) SCALE 524.
10 Thiruvalluvar Transport Corporation supra note 10; Diamond Overseas v All Cargo.
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S24 of the 1986 Act.11 Therefore, in the event of a repugnancy, the Special 
legislation’s provisions shall, in that regard, and to that extent, nullify and 
invalidate the operation of the provision of the general legislation, which 
produced the repugnancy.12 

rEfErEnCE to arbItratIon UnDEr thE arbItratIon & 
ConCILIatIon aCt, 1996

S8 of the 1996 Act deals with the power of judicial authorities, to 
refer parties to arbitration, where the said parties have entered into to an 
arbitration agreement.13 

S8(1) provides that a judicial authority, before which an action is 
instituted, in a matter which is the subject of an arbitration agreement 
shall refer the parties to arbitration, provided that the party desirous of 
having such a reference made, makes an application signifying such desire, 
within the prescribed stage of progression of the trial.14 S8(3) is a non 
obstante clause, which provides that neither an application for reference 

11 Id.; Trans Mediterranean Airways v. Universal Exports 2011 (4) RCR (Civil) 472, 2011 
(10) SCALE 524.

12 Id. , Ethiopian Airlines v. Ganesh Narain Sahoo AIR 2011 SC 3495.
13 S8 of the 1996 Act reads: 8. Power to refer parties to arbitration where there is an 

arbitration agreement.—
1. A judicial authority before which an action is brought in a matter which is the subject 

of an arbitration agreement shall if a party so applies not later than when submitting 
his first statement on the substance of the dispute, refer the parties to arbitration.

2. The application referred to in sub-section (1) shall not be entertained unless it is 
accompanied by the original arbitration agreement or a duly certified copy thereof.

3. Notwithstanding that an application has been made under sub-section (1) and that 
the issue is pending before the judicial authority, an arbitration may be commenced 
or continued and an arbitral award made.

14 It is evident therefore, that the judicial authority is not obligated to refer the matter to 
arbitration, unless at least one of the parties to the arbitral agreement is desirous of 
having the matter heard and adjudicated upon by an arbitrator or arbitral tribunal, as 
stipulated in the arbitral agreement, and therefore makes an application to the judicial 
authority for a reference of the matter to arbitration. S8 therefore, does not impose an 
absolute embargo on judicial authorities from determining matters, which are the subject 
of arbitration agreements. Where a party does not make the application, as prescribed 
under S8(1), or otherwise cause to be initiated, arbitral proceedings before the arbitral 
tribunal, the judicial authority continues to have jurisdiction in respect of the matter 
before it, notwithstanding the fact that such matter is the subject of an arbitration 
agreement. 
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to arbitration nor the pendency of the original action before the judicial 
authority precludes the arbitral tribunal from initiating or continuing arbitral 
proceedings, or passing an arbitral award. The intent behind this provision 
is to minimize the employment of dilatory tactics by the party desirous of 
avoiding arbitration.15 It also reflects the legislative intent of conferring 
primacy to arbitral tribunals, in respect of determining disputes, which 
constitute the subject matter of arbitration agreements.  

S8 is patterned on Art. 8 of the UNCITRAL Model Law,16 though it does 
not intercalate it verbatim. It markedly departs from the language of Art. 
8 in two respects, firstly, it contains the word “judicial authority” instead 
of the word “court” as has been used in Art. 8, and secondly, it omits the 
words “unless it finds that the agreement is null and void, inoperative and 
incapable of being performed,” which appear at the end of Art. 8(1), which 
words qualify the power of the courts to refer the matter to arbitration. 
These conspicuous departures are not merely innocuous linguistic changes; 
they have substantive implications, which are indicative of the legislative 
intendments in respect of the ambit of the Act. The usage of the specific 
word “judicial authority” as opposed to the word “courts,” in S8 is to 
extend its applicability to all authorities, of judicial character. S8 therefore, 
is applicable, not only to courts of civil adjudicature, but also to the 
multifarious parallel adjudicatory mechanisms and systems, like tribunals, 
consumer forums etc.17 Likewise, the omission of the aforementioned 

15 Mohta, Arbitration, Conciliation and Mediation (2nd Edition, Manupatra 2008) pp 152.
16 Article 8 of the UNCITRAL Model Law on International Commercial Arbitration reads: 

Article 8. Arbitration agreement and substantive claim before court.
1. A court before which an action is brought in a matter which is the subject of an 

arbitration agreement shall, if a party so requests not later than when submitting 
his first statement on the substance of the dispute, refer the parties to arbitration 
unless it finds that the agreement is null and void, inoperative or incapable of being 
performed.

2. Where an action referred to in paragraph (1) of this article has been brought, arbitral 
proceedings may nevertheless be commenced or continued, and an award may be 
made, while the issue is pending before the court.

17 The use of the word ‘judicial authority’ instead of ‘court’ evidences the legislative intent 
as to the semantic sweep of the provision. Under S2(1)(E), the term ‘court’ has a very 
narrow connotation, referring to courts of civil judicature. 
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qualifying words, is to minimize judicial involvement and intervention in 
arbitral proceedings, as envisaged under S5 of the 1996 Act,18 and thereby 
vest solely and completely, in arbitral tribunals, the jurisdiction in respect 
of matters subject to arbitration agreements.19 This conclusion follows from 
the conspicuous changes entailed by S8, w.r.t. its predecessor, i.e. S34 of 
the repealed 1940 Act. Under S34 of the 1940 Act, the judicial authority 
had the discretion to grant the reference for arbitration. Furthermore, it 
had the power to determine jurisdictional issues, viz. the existence and 
validity of the arbitration agreement, the arbitrability of the subject matter 
of the dispute etc. Under the 1996 Act, vide S8, the judicial authorities 
have been stripped of these powers, which have been vested solely in the 
arbitral tribunal instead. This adequately evidences the legislative intent 
to keep the role of non-arbitral judicial authorities to a bare minimum.20

The Supreme Court considered the nature and scope of S8 in two 
decisions. In Raju v. Raju,21 the Supreme Court while considering the import 
of S8, held that the language of S8 is peremptory in nature, and that it cast 
a mandatory and unexceptionable obligation, upon the judicial authority, 
to refer the parties to arbitration, if the action instituted before it, was the 
subject matter of an arbitral agreement. The Court also propounded four 
requisite conditions, upon the satisfaction of which the judicial authority’s 
exercise of its power of reference is conditioned. 

Firstly, there must exist an arbitration agreement, to which the parties 
to the dispute have subjected themselves. Secondly, one of the parties to 
that agreement institutes an action before the judicial authority. Thirdly, 
the action instituted before the judicial authority pertains to a matter, which 
constitutes the subject of the arbitration agreement, and fourthly, the other 

18 S5 of the 1996 Act reads, 5. Extent of judicial intervention: Notwithstanding anything 
contained in any other law for the time being in force, in matters governed by this Part, 
no judicial authority shall intervene except where so provided in this Part.

19 O. P. Malhotra, The Law and Practice of Arbitration and Conciliation (1st Edition, 
LexisNexis 2002) pp 256.

20 Id.  at 256, 258.
21 P Anand Gajapathi Raju v P V G Raju (Dead) (2000) 4 SCC 539.



130

party, desirous of having the matter determined by an arbitral tribunal, 
makes an application to the judicial authority, seeking that it refer the parties 
to arbitration, provided that such an application is made before the party 
submits its first statement on the substance of the dispute.22 

Therefore, in cases where there is an arbitration clause in the agreement, 
provided that the requisite conditions have been satisfied, it is obligatory 
for the judicial authority to refer the parties to arbitration in terms of their 
arbitration agreement and nothing remains to be decided in the original 
action after such an application is made except to refer the dispute to an 
arbitrator.23

In Hindustan Petroleum Corp Ltd v. Pinkcity Midway Petroleums,24 
Hindustan Petroleum (HPCL) entered into a contract with a dealer for the 
supply of petroleum products, which contract had an arbitration clause. 
HPCL suspended sales and supply of petroleum products to a dealer for 
30 days and levied penalties for alleged short delivery and tampering of 
measurement seals by the dealer. The dealer filed a suit in a Civil Court 
for a declaration that the said order of HPCL was illegal and arbitrary. In 
response, HPCL made an application to the court under S8 of the 1996 Act, 
seeking a reference to arbitration, pursuant to the arbitration clause in the 
agreement entered into, as between the parties. The Civil Court dismissed 
the application, holding that the dispute was not the subject matter of the 
arbitration clause. HPCL appealed to the Supreme Court, by special leave. 

The Supreme Court held that the language of S8 of the 1996 Act was 
peremptory, as had been held by the Court previously, in Raju v. Raju,25 and 
that it was not open to the Civil Court to determine jurisdictional questions, 
such as whether the arbitration agreement was valid, or whether it covered 

22 Id. 
23 Id. ; Hindustan Petroleum Corp Ltd v Pinkcity Midway Petroleums (2003) 6 SCC 503; 

See Agri Gold Exims Ltd v Sri Lakshmi Knits & Woven 2007 (1) Arb LR 235 (SC), 
Nicholas Piramal India Ltd v Zenith Drugs & Allied Agencies 2007 (3) Arb LR 372; 
Regent Automobiles v. Indian Oil Corporation Ltd 2009 (2) RAJ 179 (P&H) (DB).

24 (2003) 6 SCC 503.
25 (2000) 4 SCC 539.
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the dispute, in respect of which the pending action had been instituted. 
These questions were to be decided solely by the arbitral tribunal under 
S16, subsequent to the reference made under S8. The Court reiterated 
the obligatory and non-discretionary nature of S8, holding that once an 
application was made, seeking a reference of the parties to arbitration, it 
was not open to the judicial authority to decide not to do so; that S8 cast a 
mandatory duty upon the judicial authorities in that regard. This is based on 
the principle that parties to an arbitration agreement, should ordinarily be 
held to their agreement, and therefore not permitted to initiate or take resort 
to any legal proceeding other than the arbitration proceeding, relating to any 
dispute coming within the arbitration clause.26 The right to seek arbitration, 
being a contractual right, ought not to be unilaterally abrogable.27 S8 thus 
constitutes the “negative aspect” of arbitration agreements; the agreement 
to submit a certain matter to arbitration implies that such matter shall not 
be heard or adjudicated by an authority other than the arbitral tribunal, 
irrespective of whether such exclusion is specifically expressed in the 
arbitral agreement.28 This is based on the antediluvian principle in common 
law that the rights are remedies under a statute being uno flatu, cannot be 
dissociated from each other.29 Therefore, where a specific remedy is given 
by a statute, it deprives the person of any other form of remedy, than the 
one given by the statute.30 This common law principle has been accepted 

26 Pradeep Anand v ITC Ltd AIR 2002 SC 2779, (2002) 6 SCC 240. It is essential to note 
that this case was under S34 of the repealed 1940 Act, and not the present 1996 Act. 
However, the principle propounded therein is applicable even under S8 of the present 
Act, which corresponds to S34 of the 1940 Act. 

27 Wadhwa, Krishnan infra note 20, pp 426.
28 Anirudh Wadhwa, Anirudh Krishnan (eds) Justice R S Bachawat’s Law of Arbitration 

and Conciliation Volume 1, (5th Edition, LexisNexis Butterworths 2010) pp 425; The 
object of submitting certain disputes to arbitration is that the disputes so submitted, 
shall not be heard and decided by a non-arbitral judicial authority. See, O P Malhotra, 
The Law and Practice of Arbitration and Conciliation (1st Edition, LexisNexis 2002) 
pp 259.

29 Bacrracurigh v. Brown 1897 AC 615; Likewise, in Doe v Bridges (1831) 1 B&Ad 847, 
859 Lord Tenterden observed, ‘Where an Act creates an obligation and enforces the 
performance in a specified manner, we take it to be the general rule that performance 
cannot be enforced in any other manner.’ 

30 Premier Automobiles v K. S. Wadke 1975 AIR 2238; It is imperative to note, however 
that this decision was under the Industrial Disputes Act, 1947, and not the 1986 Act. 
The principle however can be extrapolated in toto.
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as law even in India, in the decision of the Supreme Court, in Premier 
Automobiles v. K. S. Wadke.31

EffECt of arbItratIon aGrEEMEntS on thE JUrISDICtIon 
of ConSUMEr forUMS

The question as to the effect of arbitration agreements would have, on 
the jurisdiction of consumer has come up before Court numerous times, 
though cases under S8 of the 1996 Act, are scant. Till date, no case has 
truly considered the ambit of S8 of the 1996 Act, while determining that 
question. In this section, four decisions shall be analyzed, in all of which, 
the aforementioned question arose for adjudication. 

5.1. faIr aIr engIneers ltd. V. n. k. modI32

In this case, the respondent (complainant) had entered into a contract 
with the appellant (opposite party), for the installation of central air 
conditioning in his residence. The contract contained an arbitration clause 
which stipulated that any dispute arising as between the parties, in respect of 
the performance of the contract would be decided through arbitration. The 
appellant having breached his contract, the service rendered by it having 
been deficient, the respondent instituted a complaint, at the State Forum 
seeking compensation. The State Forum decided in favor of the respondent. 
On appeal, the National Forum reversed the decision of the State Forum, 
and decided in favor of the appellant. One of the questions before the 
Supreme Court, on appeal, was the effect of arbitration agreements on the 
jurisdiction of Consumer Forums. 

This case, being under S34 of the now repealed 1940 Act, the Court 
held that by invocation of S34, the party to the proceedings does not get 
an automatic right to have the proceedings pending before the judicial 

31 Id. 
32 (1996) 6 SCC 385, AIR 1997 SC 533; This case was decided under S34 of the 1940 Act, 

however, it is imperative that it be analyzed as it continues to be referred to by courts 
as the locus classicus on the issue, despite its obsolescence. 
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authorities stayed, and instead relegated to arbitration. S34 gives the judicial 
authorities the discretion to stay the proceedings, upon being satisfied 
that there is no sufficient reason why the matter should not be referred to 
arbitration pursuant to the arbitration agreement entered into by the parties, 
where the parties were and still remain ready and willing to do all things 
necessary to the proper conduct of the arbitration.

The court rejected the contention that if the proceedings under the 
Consumer Forum is not stayed, and the parties not relegated to arbitration, 
the 1986 Act would be operating in derogation to the provisions of the 1940 
Act, and in contravention to S3, on grounds that the remedy available to the 
parties, under the 1986 Act are in addition to those available under other 
laws already in force; that the Parliament was aware of the provisions of the 
1940 Act and the Indian Contract Act, (1872 Act)33 and the consequential 
remedy available under S9 of the Code of Civil Procedure 1908 Act (1908 
Act)34 i.e. to avail of right of civil action in a competent court of civil 
jurisdiction, notwithstanding which it enabled the provision of an additional 
remedy under the 1986 Act. Consequently, the Court held that Consumer 
Forums being judicial authorities for the purpose of S34 of the 1940 Act 
notwithstanding, in view of the object of the 1986 Act and by operation 
of S3 thereof, they had the jurisdiction to proceed with the matters in 
accordance with the provisions of the 1986 Act rather than relegating the 
parties to arbitration proceedings pursuant to the arbitration contract entered 
into between the parties. The Court also stated obiter, that similar powers 
were vested in the judicial authorities, under S8 of the 1996 Act, without 
elaborating further on the same. This passing averment made in respect 
of S8, however, was incorrect, as evidenced from the decisions given on 
S8; unlike S34 of the 1940 Act, S8 of the 1996 Act does not confer on the 
judicial authority, any discretion whatsoever, in the exercise of its power to 

33 Indian Contract Act, 1872.
34 Code of Civil Procedure, 1908.
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refer to arbitration. A detailed study comparing the substantive differences 
between the two has been done in an earlier section of the present essay.35

5.2. saIPrIya estates V. suJatha36

In this case, the petitioner and the respondent had entered into a contract 
in respect of a plot of land, for the construction of a residential complex, 
one of the terms of which stipulated that the area of construction would 
be divided in the ratio of 55:45. The contract contained an arbitration 
clause, which stipulated that any dispute that would arise, in respect of 
the contractual performance, would be resolved through a reference for 
arbitration. The petitioner, having failed to perform its part of the contractual 
obligations, the respondent instituted a complaint in the District Forum, to 
compel performance and provide compensation.

The petitioner made an application to the District Forum to refer the 
dispute to arbitration, pursuant to the arbitration clause in the contract the 
parties to the dispute had entered into, simultaneously contending that 
the District Forum could not, in light of the existence of an arbitration 
agreement, which had not been resorted to, adjudicate upon the dispute. 
The Forum dismissed his application (relying on Fair Air Engineers). 
The petitioner consequently, moved the AP High Court, under its writ 
jurisdiction to direct the Forum to refer the dispute to arbitration.

It was contended for the petitioner that the Forum’s reliance on Fair 
Air Engineers was misplaced, since it was decided under S34 of the 1940 
Act, which varied materially from S8 of the 1996 Act, which is the present 
Act, the 1940 Act having been repealed. Unlike S34 of the 1940 Act, which 
allowed the judicial officer to exercise discretion, in respect of whether 
the reference may be made for arbitration, S8 of the 1996 Act makes the 
reference of a dispute to arbitration mandatory, where a clause stipulating 
such reference exists, evidenced from the use of the word “shall” and 

35 Refer to the section titled: Reference to Arbitration under the Arbitration & Conciliation 
Act, 1996 supra. 

36 Saipriya Estates v. Sujatha AIR 2008, AP 166.
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affirmed by the Supreme Court’s decision in Pinkcity.37 Consequently, 
the presence of an arbitration clause, which has not been resorted to, will 
exclude the Forum’s jurisdiction. 

The Court held that the ruling in Pinkcity is not applicable to proceedings 
under Consumer Forums, because it’s in respect to civil courts, and 
Consumer Forums are not civil courts. Therefore, the ouster under S8 of the 
1996 Act does not apply in respect of proceedings under the District Forum. 
The Court further held that Fair Air Engineers continued to remain relevant, 
and was applicable to the present case, as the Court in Fair Air considered 
the impact of S8 of the 1996 Act in passing and held that it neither affected 
the applicability of the 1986 Act, nor ousted the jurisdiction of the Consumer 
Forums, established thereunder. It further held, emphatically that the 1986 
Act provides an alternate mechanism of redressing disputes, in addition to 
the conventional mechanism. 

5.3. skyPak CourIers V. tata ChemICals38 

In this case, the Supreme Court held that, even if there exists an 
arbitration agreement between the parties, notwithstanding which, the 
consumer institutes a complaint in relation to certain deficiency of 
service, then the existence of the arbitration clause will not be a bar to the 
entertainment of the complaint by the Redressal Agency, constituted under 
the 1986 Act, as the remedy provided under the Act is in addition to the 
provisions of any other law for the time being in force.

The Court further held, in this case, that unless an absolute necessity is 
evincible, for referring the dispute to consensual adjudication, the Consumer 
Forums must refrain from referring them to such consensual adjudication, 
and decide upon them on their own. It went to the extent of stating that a 
failure to do so would amount to a dereliction of duty on part of the Forums. 

37  (2003) 6 SCC 503.
38  AIR 2000, SC 2008.
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5.4.  m/S natIonal seeds CorPoratIon V. madhusudhan reddy39

The most recent decision on this issue from the Supreme Court, it is 
surprisingly unremarkable as it doesn’t even make a reference to some of 
the key decisions in regards to S8 of the 1996 Act. The dispute in this case 
arose from the failure of crops supplied by the appellants, to respondents, 
who were farmers, who had purchased seeds from the appellants. Due to the 
seeds being defective, the crops grown were not saleable, and consequently 
the farmers suffered significant losses. Therefore, they instituted a complaint 
in the District Forum, for compensation. The District Forum decided in 
favor of the respondents. The State Forum dismissed their appeals and 
the National Forum likewise dismissed the revision petition. On appeal, 
by special leave to the Supreme Court, one of the issues was whether 
the arbitration clause in the agreement between the appellants and the 
respondents in itself constituted an embargo on the maintainability of the 
action in front of the District Forum. 

Perfunctorily following Fair Air Engineers, the Supreme Court held that 
remedies offered under the 1986 Act, being in addition to those available 
under the 1996 Act, the aggrieved party could choose to resort to either 
of the available remedies, i.e. under the 1996 Act or the 1986 Act, upon 
his discretion; that the presence of an arbitration agreement, nor even 
the making of an application seeking the reference to arbitration would 
necessarily oust the jurisdiction of Consumer Forums, in respect to the 
dispute. The Court completely ignored the language of S8 of the 1996 Act, 
the substantive implications of which are materially different from those 
of S34 of the 1940 Act, under which Fair Air Engineers was decided, and 
the judicial pronouncements in cases such as P. V. G. Raju and Pinkcity, 
which categorically held that S8 of the 1996 Act is peremptory in nature. 
It did not even so much as refer to the provisions of the 1996 Act in detail, 
but merely held that under S3 of the 1986 Act, the remedy under the 1986 
Act was in addition to remedies otherwise available. 

39  AIR 2012 SC 1160, (2012) 2 SCC 50.
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The law as it stands currently therefore is this: The presence of 
an arbitration clause, in a consumer contract does not in itself bar the 
jurisdiction of the Consumer Forums of adjudicating the claims arising in 
respect of such contracts, pertaining to defect of goods, or deficiency in 
service.40 

CrItICaL anaLYSIS

Courts have continued to rely on the principles propounded in Fair Air 
Engineers,41 w.r.t the effect of arbitration agreements on the jurisdiction of 
Consumer Forums, despite it having been decided under S34 of the 1940 
Act, which has been repealed, and replaced by the 1996 Act, the substantive 
implications of which, in that regard, are significantly different.42 Fair Air 
Engineers is, therefore, an obsolete decision and should not be relied upon 
by future Courts. Even otherwise however, the Courts have erroneously held 
that S8 of the 1996 Act does not place an embargo on the jurisdiction of 
Consumer Forums, in respect of matters covered by arbitration agreements.  

In Saipriya Estates, the AP High Court went to the extent of holding that 
S8 of the 1996 Act is not applicable to Consumer Forums, as Consumer 
Forums are not courts, and therefore, the decision in Pinkcity, which held 
S8 of the 1996 Act to be mandatory, is not applicable. This is completely 
erroneous. The 1996 Act conspicuously uses the word “judicial authority” in 
S8, in order to extend its applicability to all authorities which have judicial 
trappings, and not only to civil courts.43 Thus, any decision appertaining to 
S8, would be applicable not only to civil courts, as the AP High Court opined 
in this case, but to all judicial authorities. Consumer Forums, being judicial 
authorities,44 as under the 1996 Act, would therefore be subject to S8. 

40 M/S Fair Air Engineers Ltd v. N K Modi (1996) 6 SCC 385, AIR 1997 SC 533; M/S 
National Seeds Corporation v. Madhusudhan Reddy AIR 2012 SC 1160, (2012) 2 SCC 
50; Skypak Couriers v. Tata Chemicals AIR 2000 SC 2008.

41 (1996) 6 SCC 385, AIR 1997 SC 533.
42 Refer to the section titled: Reference to Arbitration under the Arbitration & Conciliation 

Act, 1996 supra. 
43 (1996) 6 SCC 385.
44 Fair Air Engineers (1996) 6 SCC 385, AIR 1997, SC 533. 
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Skypak Couriers, in addition to wrongly stating the law, that unless 
an absolute need was evincible in respect of a reference to arbitration, 
Consumer Forums ought to determine the disputes on their own, went on 
to state, which statement has no valid basis, that an abstention on part of 
the Forums to do so, would amount to a dereliction of their duties.

National Seeds Corporation45 did not even consider the question 
of S8 being mandatory, or the judicial pronouncements in that regard. 
Perfunctorily following Fair Air Engineers, it held that the remedies offered 
under the 1986 Act, being in addition to those available under the 1996 
Act, the aggrieved party could choose to resort to either of the available 
remedies, i.e. under the 1996 Act or the 1986 Act, upon his discretion, 
and the mere presence of an arbitration agreement, nor even the making 
of an application seeking the reference of the parties to arbitration would 
necessarily oust the jurisdiction of Consumer Forums, in respect to the 
dispute. The Court completely ignored the language of S8 of the 1996 Act, 
the substantive implications of which are materially different from those 
of S34 of the 1940 Act, under which Fair Air Engineers was decided, and 
the judicial pronouncements in cases such as P. V. G. Raju and Pinkcity, 
which categorically held that S8 of the 1996 Act is peremptory in nature. 

The Court in all these cases completely ignored the part of the operative 
provision, which mandates that the operation of the 1986 Act shall not be 
in derogation of the provisions of other laws already in force, and merely 
considered the part of the provision which states that the remedies shall be 
in addition to those available under other laws already in force. 

The Court is correct to the extent that the mere presence of an arbitration 
agreement would not in itself oust the jurisdiction of Consumer Forums, 
and therefore preclude a remedy under the 1986 Act. This is because, under 
the 1996 Act, the judicial authority is not required to refer the parties to 
arbitration, unless an application seeking such a reference is made, by one of 

45 AIR 2012 SC 1160, (2012) 2 SCC 50.
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the parties. However, where a party desirous of having the dispute decided 
through arbitration, pursuant to the terms of the contract entered into by the 
parties, makes an application seeking such a reference, the judicial authority 
has no choice, but to relegate the parties to arbitration. An interpretation to 
the contrary, i.e. permitting Consumer Forums to adjudicate upon a dispute, 
notwithstanding an application to have the parties relegated to arbitration 
being made, would be in contravention to the requirement under S3 of the 
1986 Act, which proscribes the operation of the 1986 Act in derogation 
to the other laws already in force. Such an interpretation has the effect of 
arrogating to the Consumer Forums, powers, which are expressly denied 
to them, vide S8 of the 1996 Act.46

Such an interpretation is flawed on other grounds as well, as it ignores 
the presumption in statutory interpretation that the Parliament is cognizant 
of all laws previously enacted, and currently in force. Incidentally, the Court 
in Fair Air Engineers used this presumption to support its conclusion that 
the 1986 Act, having been enacted subsequent to the 1940 Arbitration Act, 
the Parliament intended to provide an alternate remedy to the aggrieved 
party. The same presumption ought to operate while construing the 1996 
Act in respect to the 1986 Act. It follows therefore, that the Parliament, 
while enacting the 1996 Act, was aware of the provisions of 1986 Act, 
and potential conflicts, S3 thereof would have w.r.t. S8 of the 1996 Act, 
notwithstanding which the 1996 Act made no exception for Consumer 
Forums, within its framework. In the absence of such exception therefore, 
the Consumer Forums ought to be subjected to the mandates of S8 with 
the same rigor other judicial authorities are subjected to. The National 
Consumer Dispute Resolution Commission held:

46 This view finds support from authors of multiple authorities in the subjects of both 
Consumer Law and the Law of Arbitration and Conciliation. The learned editors 
of commentaries on the subject, such as Justice D P Wadhwa, who was himself 
previously, the president of the NCDRC, has in the commentary he has authored held the 
interpretation given in decisions subsequent to Fair Air Engineers as being in derogation 
of the provisions of S8 of the 1996 Act. In this regard, see, D P Wadhwa, The Law of 
Consumer Protection, (Volume 1, 2nd Edition, LexisNexis 2010).
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“The new forums created by the 1986 Act cannot ignore the 
substantive laws provided in other statutes. Rather, the legal 
relation between those parties is to be governed, by those laws…. 
[W]here any Act not only provides substantive law but also creates 
the machinery for adjudicating the disputes arising thereunder, 
the [Consumer Protection] Act must give way to that Special 
Act, no matter whether the said Act is earlier or posterior to the 
[1986] Act.”47

Moreover, to allow a party to unilaterally repudiate his obligations under 
the contract, and instead resort to an “alternate remedy” would be nothing 
short of permitting a party to a contract to freely and without consequence 
flout contractual obligations, thereby undermining the agreement and its 
sanctity, and therefore defeating the whole purpose of the arbitration clause. 

The conferment of unqualified parallel jurisdiction to consumer forums 
would have the effect of usurping the powers and jurisdiction of the various 
other statutory tribunals, which would upset the clear cut demarcation of 
jurisdiction and powers among various tribunals, thereby rendering otiose the 
tribunals whose powers and jurisdiction are so usurped, and in turn defeating 
the very purpose of their constitution. Moreover, it would encourage brazen 
and unabashed forum shopping as the orders passed by various statutory 
tribunals, even with respect to the same controversy might vary, owing to 
the purposive considerations guiding their orders, which considerations 
occasioned their establishment.48 

Decisions such as these, are evidence of the Supreme Court’s use of abstract 
policy reasons as a sort of stop gap device to fill up a void, where there is a 
lack of legal principles corroborating the conclusion reached by the court, 
in consonance with its agenda in respect of furthering consumer rights at 
the expense of that of the producers. It is one thing to protect Consumers 

47  United Commercial Bank v. Mahendra Popatlal Vora (1995) 1 CPJ 83 (NC).
48  For instance, consumer forums have a string of precedents.
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from exploitative practices, but it’s a whole different thing to confer upon 
consumers an undeserved advantage. 

It is in apprehension of these sort of policy oriented, but legally unsound 
interpretations, that the Court in Lucknow Development Authority v. M. K. 
Gupta,49 implicitly recognizing the principle that purposive considerations 
cannot be used to justify violations of the statutory language sounded the 
following cautionary words to future courts against the unbridled use of 
their powers,

“The provisions of the Act thus have to be construed in favor of 
the consumer to achieve the purpose of enactment as it is a social 
benefit oriented legislation. The primary duty of the court while 
construing the provisions of such an Act is to adopt a constructive 
approach subject to [the qualification that] it should not do 
violence to the language of the provisions and is not contrary to 
attempted objective of the enactment. [Emphasis supplied].”50

The Court thus sounded a caution, urging the Court to resist the 
temptation to, under the pretext of protecting consumer interests, wield 
authority it does not have under the scheme of the separation of powers 
between the three wings of the government. Conveniently enough, later 
Court decisions have emphatically stated the paragraph preceding the 
aforementioned paragraph, which elaborates on the purpose behind the 
1986 Act having been enacted, in an attempt to justify their conclusions, 
while utterly and despondently ignoring the cautionary words that the Court 
had sounded, having foreseen the potential for the exploitative usage of 
the 1986 Act. For a Court to wield authority it is not explicitly vested with, 
or otherwise, which is expressly denied to it, would be nothing short of 
usurping legislative powers, and undermining the doctrine of separation of 
powers, and legislative supremacy. The doctrine of legislative supremacy 
in statutory interpretation stipulates that except while exercising their 

49  Lucknow Development Authority v. M. K. Gupta AIR 1994 SC 787, (1994) 1 SCC 243.
50  Id. 



142

powers of judicial review, the Courts are subordinate to the legislature as 
law-making bodies and are consequently barred from promulgating laws 
and policies in contravention to legislative directives.51

One of the essential prerequisites of any legal system is consistency. 
Lon Fuller, in his book “The Morality of Law” referred to consistency as an 
attribute, which among others constituted the “Inner Morality of law”. The 
lack of consistency can irreparably cripple any legal system in that it results 
in manifestly different results, even in similar or analogous circumstances, 
which in addition to being patently unjust, shakes the public’s faith in the 
judicial system and its ability to administer justice. The Court seems to 
have, perhaps without a conscious realization of the same, adopted a double 
standard in respect to actions under the 1986 Act, and other actions. In its 
overflowing zeal to be the guardian of consumer rights, it has taken power 
into its hands, which is reserved for the legislature, viz. the promulgation 
of laws. 

Had the legislature intended to extend the jurisdiction in respect 
of matters covered under arbitral agreements to Consumer Forums, 
notwithstanding the embargo placed upon their jurisdiction vide S8 of the 
1996 Act, the legislature would have effected, through amendment, a non-
obstante clause to that effect, in the 1986 Act.52 The fact that the legislature 
has not done so thus far, can be treated as a tacit indicator of the overriding 

51 One of the quintessential statements on the doctrine of legislative supremacy is, “Judges 
must be honest agents of the political branches. They carry out decisions, but they do 
not make.” EASTERBROOK, Foreword, The Court and the Economic System, 98 
HARVARD LAW REVIEW; as cited in DANIEL A. FARBER, Statutory Interpretation 
and Legislative Supremacy, 78 GEORGIA LAW JOURNAL 281 (1989). Farber has 
argued rightly, that such an assertion however, is a gross over-simplification of the 
relationship between the legislature and the judiciary. Such a relationship has evolved 
partly as a consequence of the atrophy of judicial common law functions occasioned 
by the emergence of codified statutory law.

52 For example, 3A. Jurisdiction of Consumer Forums in respect to matters which are the 
subject of arbitration agreements.— Notwithstanding anything contained in S8 of the 
Arbitration and Conciliation Act, 1996, the Consumer Forums, constituted under the 
present Act shall have jurisdiction to entertain complaints, in respect of matters covered 
by arbitration agreements, as defined under S7 of the Arbitration and Conciliation Act, 
1996, unless it be the opinion of the Forum, where the complaint is instituted that the 
dispute is of such nature, as to necessitate an arbitral reference.
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effect of the 1996 Act, in respect of the 1986 Act.53 Admittedly however, 
this cannot be treated as either unequivocal or conclusive, as far as indicia 
in this regard go, as is evidenced from a plethora of decisions on other 
disciplines throughout India’s history. 

ConCLUSIon

It can however be concluded, with reasonable certainty, that the Supreme 
Court’s interpretation of S3 of the 1986 Act, read with S8 of the 1996 
Act, for the determination of the effect of arbitration agreements, on the 
jurisdiction of Consumer Forums is, if not blatantly wrong, questionable at 
the very least. Its conclusion might be progressive, but it lacks basis. The 
Court seems to grasp with a strenuous anxiety, at policies and other non-
legal and extraneous considerations, in a feeble though ostensibly heavy 
handed attempt, to justify its conclusions. The absence of firm footing, 
has caused it to use passages of obiter, the most famous of which is that 
of Lucknow Development Authority,54 to arrive at what it purports to be 
legally sound decisions. 

It is not the Court’s place, even in a professedly welfare state such as 
India, which encourages a modicum of judicial activism, to flagrantly 
violate the language of law. A law, if bad, on any ground, can be repealed 
by the legislature, and replaced with a superior piece of legislation, and 
the Court has at best, the power to make a recommendation to that effect. 

53 Arguendo, the lack of promulgation of an Amendment reversing the decisions in Fair 
Air Engineers, Skypak and National Seed Corporation can be treated, and with equal 
persuasiveness, as tacit approval of those decisions by the legislature. However, the 
legislature’s inactivity in respect of promulgating amendments often isn’t a conclusive 
test for determining the conformity of judicial interpretation with the original legislative 
intent. This is clearly the case in respect of Bhatia International, which was decided 
in 2002, and which remained the law of the land till 2012, where the Supreme Court 
overruled it, through its decision in Bharat Aluminum Company v. Kaiser, without 
any legislative intervention in the form of amendments. Therefore, the tacit approval 
argument would fail, and is not as convincing. 

54  AIR 1994 SC 787, (1994) 1 SCC 243.
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In order to resolve the present lacuna, it is imperative that the legislature 
add to the 1986 Act, with the view of clarifying its intent, a provision 
explaining the relationship between S3 of the 1986 Act and S8 of the 1996 
Act. A plausible explanatory provision has already been provided above, 
in the footnote – number 52. Where however, it is not the legislative intent 
that a consumer may choose, which choice cannot be digressed from, by 
the opposite party to that complaint, by applying to the Forum, to refer 
the parties to arbitration, pursuant to the arbitral clause of the agreement 
that they had entered into, then, the legislature must add an explanation, 
expressly stating so.
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a ProPoSaL for IntroDUCInG ManDatorY 
ProDUCt rECaLL In thE ConSUMEr 

ProtECtIon aCt

Mr. Abhishek Choudhary*

abStraCt

The recent inability of the National Consumer Disputes Redressal 
Commission and the Food Safety and Standards Authority of India to order 
the recall of hazardous batches of Nestle’s Maggi Noodles brings to the fore 
the issue of consumer protection in cases of large-scale product deficiencies. 
In India, the vulnerability of consumers is exacerbated by the unwillingness 
of companies that do not see sufficient costs arising out of product liability 
suits to order voluntary recalls. 

The researcher begins by providing an introduction to the theory of product 
recall and outlining the sparse history of voluntary recalls in India. In the 
second section, the extant provisions of the Consumer Protection Act, 1986 
are discussed, and the need for provisions enabling product recall has sought 
to be justified by highlighting the harm to consumer sovereignty in its absence. 
The author then moves on to suggest a model amendment to the Consumer 
Protection Act, so that the State Commissions may be empowered to order 
product recalls. Throughout the paper, the researcher argues for the introduction 
of a provision for mandatory product recall in the Consumer Protection Act, 
1986. It is contended that the absence of such a provision is odious to certain 
basic tenets of consumer protection, and further, that this lacuna cannot simply 
be corrected by encouraging more voluntary product recalls. The answer, in the 
author’s mind, lies in empowering consumer courts in India to order product 
recalls in exceptional cases.

IntroDUCtIon

One of the cardinal objectives of the Consumer Protection Act, as 
enshrined in its Statement of Objects and Reasons, is to protect consumers 

* 2nd Year, B.A. LL.B. (Hons.), National Law School of India University, Bengaluru. India.
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from hazardous goods. Yet, for nearly twenty-five years after the passage of 
the Consumer Protection Act, there remains no provision for withdrawing 
an entire consignment of goods that have been identified as hazardous. This 
burden of securing consumer sovereignty has been given to the consumers 
themselves, and manufacturers are liable to replace hazardous goods on a 
case-to-case basis only. The unhappy nature of the current legal framework 
when it comes to consumer protection against a macro despatch of spurious 
goods is best illustrated by the fact that even during the recent uproar over 
the levels of monosodium glutamate in Nestle’s Maggi Noodles, no product 
recalls could be ordered by the National Consumer Disputes Redressal 
Commission, or the Food Safety and Standards Authority of India, though 
both have taken “serious note” of the issue.1 In India, the vulnerability 
of consumers is exacerbated by the situation that firms rarely ever order 
voluntary product recalls. Most countries, in the West and elsewhere, have 
reconciled their laws to include provisions for mandatory product recalls, 
and it is argued by the author that India should do the same.

The researcher begins by providing an introduction to the theory of 
product recall and by outlining the history of voluntary recalls in India. 
The unwillingness to order such recalls is examined thereafter, and the 
consequent harm to consumer rights is discussed in this context. In the 
second section, the extant provisions of the Consumer Protection Act are 
discussed, and the need for Product Recall is legally justified. The author 
then moves on to suggest a model amendment to the Consumer Protection 
Act, so that the State Commissions may be empowered to order product 
recalls. The modalities of this amendment are examined thereunder, 
and a justification for giving the State Commission original jurisdiction 
over Product Recalls in stead of other alternatives is also discussed. The 
researcher ends with a set of draft regulations to serve as a framework for 
implementing the model amendment.

1 Govt. takes ‘serious’ note of Maggi issue; FSSAI to examine, the hindu, may 29, 2015, 
available at http://www.thehindu.com/news/national/govt-takes-serious-note-of-maggi-
issue-fssai-to-examine/article7260473.ece.
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rESEarCh MEthoDoLoGY

2.1. thesIs statement 

Through this paper, the researcher argues for the introduction of a 
provision for mandatory product recall in the Consumer Protection Act, 
1986. It is contended that the absence of such a provision is odious to 
certain basic tenets of consumer sovereignty, and that this lacuna cannot 
simply be corrected by encouraging more voluntary product recalls, but by 
empowering consumer courts in India to order product recalls in exceptional 
cases. To this effect, the author has drafted a model amendment to the 
Consumer Protection Act and a subsequent set of Regulations enabling 
product recall. 

2.2. researCh QuestIons

The primary issues, or research questions that have been examined 
through the course of this project are:

1. The Theory of Product Recall. What exactly do recalls entail, and 
what has been the history of recalls in Western countries and in India?

2. What influences a firm to order a voluntary product recall, and is 
there a need to force them to carry out recalls in certain cases? Is this 
compatible with the economic imperative to allow for the unimpeded 
development of market forces in the country?

3. If yes, how can the Consumer Protection Act be oriented to address 
this particular aspect of Product Liability? 

4. What regulations must be issued to buttress the application of a 
proposed amendment to the Consumer Protection Act?

2.3. lImItatIons

The researcher limits himself to the exigent need for mandatory product 
recall in India, and does not expressly examine similar provisions of law 
in other countries. However, they have been discussed tangentially while 
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justifying the proposal included hereunder. The proposal to introduce similar 
provisions for mandatory recalls in the Food Safety and Standards Act has 
not been dealt with here either. Given the paucity (near absence, rather) 
of case law on product liability in India, the researcher was compelled to 
adopt a theoretical and statute premised approach, with only little case law 
being discussed. 

thE thEorY of ProDUCt rECaLL

As universally understood, a product recall can be simply defined as 
a request made by the manufacturer of a good to its customers at large to 
return an entire batch or production-run of a product due to the subsequent 
diagnosis of a safety hazard in the product.2 In some cases, the good may 
be restored to the customer after the safety issue has been neutralized; in 
others, especially those involving deficient goods within a warranty period, 
the company may be compelled to replace the product or pay damages (or 
both). This, of course, depends greatly on the policies of individual firms, 
as guided by marketing considerations, and on the virility of the consumer 
protection laws of that particular country. 

In trying to understand product recalls, it is vital to make a distinction 
between voluntary product recalls that manufacturers undertake based on a 
profit-oriented set of motives, and mandatory product recalls that carry the 
force of law—often through a statutory instrument granting a regulatory 
authority the power to order recalls of expressly hazardous goods, and 
sometimes even prescribing the modality of such recalls. 

Beginning with the first such product recall in the USA in the year 
1978,3 firms worldwide have voluntarily adopted the mechanism of recalls 
to limit their product liability claims, especially in Western countries where 

2 James A. Henderson, Product Liability: Problems and Processes 381 (6th ed. 2008).
3 The first-ever instance of a major automobile recall was precipitated by the identification 

of steering linkage failures in the 1959-60 model of the Cadillac. Nearly twenty years 
after the production of the model, General Motors requested the owners of the model 
to return it, so that the defect could be corrected.
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stringent product liability laws have been enacted.4 In India, however, 
producers have shown no such alacrity in ordering volitional product recalls, 
though a few exceptions do come to mind.5 For instance, in 2011, Honda 
recalled its iconic sedan, the Honda City.6 Similarly, other multinational 
manufacturers such as Philips,7 Mattel,8 and Ford9 have also recalled their 
products over the past few years. It is to be noted that nearly all such recalls 
involve multinational companies and were part of a wider, overarching 
global strategy.

thE nEED for CoMPULSorY ProDUCt rECaLL In InDIa

4.1. the rare nature of Voluntary reCalls

The history of recalls in India suggests that both multinational 
corporations and Indian firms alike have initiated recalls only as appendages 

4 Product liability is the domain of consumer protection law in which manufacturers, 
suppliers, retailers, and their ilk are held responsible for the injuries caused by their 
products. However, product recalls, as an instrument of consumer protection, hold only 
the manufacturer liable for deficient goods. 

5 A provision mandating recalls is enshrined in the Food Safety and Standards Act, 
2006. However, it remains toothless because of no available guidelines detailing the 
modalities of such recalls. Section 28, Food Safety and Standards Act, 2006: If a food 
business operator considers or has reasons to believe that a food which he has processed, 
manufactured or distributed is not in compliance with this Act, or the rules or regulations, 
made thereunder, he shall immediately initiate the procedures to withdraw, the food 
in question from the market and consumers indicating reasons for its withdrawal and 
inform the competent authorities thereof. Every food business operator shall follow such 
conditions and guidelines relating to food recall procedures as the Food Authority may 
specify by regulations.

6 The company, which runs its operations in India through a joint venture with the New 
Delhi-based Siel Group issued a recall notification to replace a faulty engine part in 
September 2011 only after similar recalls had been notified in Japan and the USA. Honda 
recalls 72,115 City cars, the times oF india, September 6, 2011, available at http://
articles.timesofindia.indiatimes.com/2011-09-06/india-business/30118005_1_faulty-
part-city-sedan-global-exercise.

7 In August 2011, the Dutch electronics manufacturer undertook the remarkable effort of 
issuing advertisements in all major national dailies requesting the return, and subsequent 
replacement of its foldable hairdryers sold between 2008 and 2011. For an enumeration 
of volitional recalls carried out by multinational firms in India, refer to: S. Verma, 
Total Recall, the telegraph, August 1, 2011, available at http://www.telegraphindia.
com/1110801/jsp/atleisure/story_1416116.jsp.

8 S. Ray, Mattel India to recall made-in-China toys, Business standard, August 3, 2007, 
available at http://www.business-standard.com/article/companies/mattel-india-to-
r3ecall-made-in-china-toys107080301110_1.html.

9 Y. Chaudhari, Ford India recalls 1.66 lakh cars, Dna, September 14, 2013, available 
at http://www.dnaindia.com/money/report-ford-india-recalls-1-66-lakh-cars-1888684.
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to their global policy, rather than orienting recall measures on an India-
specific basis. Though there are early signals of a shift in the thinking of 
Indian firms, as evinced by the potentially bellwether recall carried out by 
Maruti in November 2013,10 there still remains a pervasive unwillingness 
in the market to recall products. 

This could be for a variety of factors: firms may deem it imprudent 
to order recalls out of the belief that most consumers do not have the 
inclination, or the resources, to enforce their legal rights through unwieldy 
legal processes; and the few who do can be compensated at a relatively low 
price. In the firm’s ultimate cost-benefit analysis, avoiding the substantial 
charges attached with a recall will—in most cases—seem the immediate 
choice. This must then be attributed to the slow march of consumerism in 
the country.11 Another, perhaps less correctable, factor for the apathy to 
recalls could be the lack of development in the consumer market sector, 
which makes a product recall a cumbersome, if not an impossible exercise 
in certain cases: India’s mostly undocumented supply networks render 
recalls an unviable proposition for most goods.

This does not mean though that consumers must necessarily be left to 
fend for themselves in all situations, especially in instances where a recall 
is easily practicable—in the automobile and pharmaceutical industry, for 
example. Protecting consumer sovereignty must be a priority for any welfare 
state, and a law mandating product recall in certain cases can (and has, 
as is shown in the next section) effectively protect consumers from safety 
hazards. It must be recognized that in certain exigent cases, the potential 

10 The recent recall made by domestic automobile giant Maruti Suzuki in November 
2013 stands as an exception here. However, it would be presumptuous to regard this 
as necessarily prefiguring a change in mindset; C. Chauhan, Maruti to recall 1492 
vehicles comprising Ertiga, Swift, Dzire & A-Star models, eConomiC times, november 
27, 2013, available at http://articles.economictimes.indiatimes.com/2013-1127/
news/44520252_1_maruti-suzuki-india-dzire-steering-problem.

11 It must also be noted that the norm amongst Indian firms is to sell under a warranty or 
guarantee that limit the liability of the producer to removing the defect or replacing a 
good through a stipulated period of time.
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harm to customers can be so egregious that it cannot be left to a firm’s 
benevolence to withdraw goods en masse. 

Nor, in the author’s mind, is it true that product recalls always negatively 
impact the profit margins of producers, and it is instead contended that, 
under normal circumstances, there is greater scope for a salutary effect 
than an adverse one. If unaware customers are not stopped from using 
deficient goods even after a serious safety threat has been diagnosed, it 
will inexorably lead to claims of compensation, which when the law is 
implemented in whole and there are enough claimants, will tilt the economic 
balance in favour of a recall. Moreover, other intangible results such as a 
loss in public image that is likely to ensue from adverse verdicts in product 
liability litigations coupled with consumer activism will surely result in 
loss of sales and damage to the company's reputation.12 Many producers 
in the West have also taken to risk-mitigation exercises such as insurance 
policies that minimize the impact of recalls.13

4.2. the Current ProVIsIons under the Consumer ProteCtIon aCt

The Consumer Protection Act, 1986, unlike most corresponding statutes 
in other nations, does not contain a provision granting consumer courts the 
authority to order compulsory product recalls. Under the Indian Consumer 
Protection Act, the seller is under an obligation to address each aggrieved 
consumer on a case-to-case basis, with no provision for a recall of an entire 

12 For a contrarian perspective on the adverse effects to brand image by recalling a product, 
see J. C. Mowen, Further Information on Consumer Perceptions of Product Recalls, 
7(2) advanCes in Consumer researCh 519, 523 (1980). Mowen performed this seminal 
experimental investigation into consumer perceptions of product recalls through a 
mathematical factorial design, he manipulated the severity of injury resulting from the 
defective product, the length of time the company took to decide to make the recall, and 
the number of previous recalls made by the company. The results of the study revealed 
that the extent of injury, the number of previous product recalls, and the length of time 
to recall the product each influenced consumer perceptions of the corporation and their 
intention to purchase a replacement product made by the company.

13 They generally cover exposures against media announcements and public relations costs, 
shipping costs, additional labour and warehousing costs, product repair or replacement 
costs, loss of profits, and brand rehabilitation.
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consignment that maybe defective or unsafe—the first paragraph of Section 
14 of the Consumer Protection Act (that lays down the orders a District 
Forum can decree14) gives the District Forum the power to adjudicate on 
individual complaints filed under Section 13.15 Section 14 does provide 
a host of potent instruments though: the consumer is given the right to 
have the defect removed;16 the defective good replaced;17 be recompensed 
the price of the good;18 and receive any damages she may have suffered 
as a result thereof.19 Section 14 (g) does not limit itself to addressing a 
complaint in isolation, but seeks to protect the larger interest of consumer 
sovereignty by providing courts with the option of banning a certain good 
from further sale;20 similarly Section 14 (h) the authority to ask producers 
to withdraw goods from sale.21 However, Section 14 does not avail any 
recourse to address the safety of those unidentifiable persons, which may 
be threatened by a defective good.

The UN Guidelines on Consumer Protection, 1985 impelled the 
enactment of the Consumer Protection Act in India, urge governments 
to adopt laws that mandate product recall if a product is found to be 
“seriously defective” or a “substantial and severe hazard”.22 In its 2001 

14 The State Commission is similarly empowered under Section 18; and the National 
Commission under Section 22, albeit with certain additional powers.

15 It reads: Finding of the District Forum.-(l) If, after the proceeding conducted under 
section 13, the District Forum is satisfied that the goods complained against suffer from 
any of the defects specified in the complaint or that any of the allegations contained in 
the complaint about the services are proved, it shall issue an order to the opposite party 
directing him to do one or more of the following things, namely:- .

16 Section 14 (a): to remove the defect pointed but by the appropriate laboratory from the 
goods in question; 

17  Section 14 (b): to replace the goods with new goods of similar description which shall 
be free from any defect;

18  Section 14 (c): to return to the complainant the price, or, as the case may be, the charges 
paid by the complainant; 

19 Section 14 (d): to pay such amount as may be awarded by it as compensation to the 
consumer for any loss or injury suffered by the consumer due to the negligence of the 
opposite party;

20 Section 14 (g): not to offer the hazardous goods for sale;
21 Section 14 (h): to withdraw the hazardous goods from being offered for sale;
22 Clause 14 of the United Nations Guidelines for Consumer Protection, 1985 (as expanded 

in 1999): Governments should, where appropriate, adopt policies under which, if a 
product is found to be seriously defective and/or to constitute a substantial and severe 
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appraisal on the implementation of the aforesaid guidelines in India, the 
Consumer Unity and Trust Society (CUTS) advocated the establishment 
of an “Independent Consumer Safety Commission” with the authority to 
compel product recalls.23 The proposal deserves considerable merit and 
the Union Government at the time would have done well to implement it 
rather than sit idle. However, the author submits that given the possible 
conjunctive nature of petitions to recall products and those seeking other 
remedies under Section 14, such petitions would be more effectively 
handled by a Redressal Forum by saving the consumer of the burden to 
approach two separate fora. Moreover, the indolence of extant institutions 
such as the Central Consumer Protection Council24 evince that the creation 
of new institutions rarely leads to tangible results; in fact, the responsibilities 
envisaged under the said Independent Commission could just as easily be 
handled by the Central Council. This view is elaborated in the Regulations 
that are proposed at the end of the paper; it is suggested that the concerned 
Ministry/Department of Consumer Affairs at the level of the state be made 
the nodal agency in executing product recalls, while the State Commission 
would be the appropriate forum to adjudicate on such complaints.

a MoDEL aMEnDMEnt EnabLInG ManDatorY ProDUCt 
rECaLL

The Consumer Protection Act was legislated to secure greater protection 
of consumer rights in India, and this vision is reflected in the objects and 
reasons that serve as a precursor to the act. As stated by Justice Dalveer 

hazard even when properly used, manufacturers and/or distributors should recall it and 
replace or modify it, or substitute another product for it; if it is not possible to do this 
within a reasonable period of time, the consumer should be adequately compensated.  
Issued by the UN Department on Economic and Social Affairs (2003), available at 
http://www.un.org/esa/sustdev/publications/consumption_en.pdf.

23 State of the Indian Consumer: Analyses of the Implementation of the United Nations 
Guidelines for Consumer Protection, 1985 in India, Consumer unity and trust soCiety 
94, 95 (2001), available at http://www.cuts-international.org/CART/pdf/State_of_the_
Indian_Consumer.pdf.

24 The establishment of which is enshrined under Section 4 of the Consumer Protection 
Act, 1986.
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Bhandari in C. Venkatachalam v. Ajitkumar C. Shah,25 the spirit of the 
Act ultimately lays in its purported objectives, and the legislature and 
judiciary must together strive to further empower consumers through this 
instrument of social welfare.26 The very first objective of the Act states that 
the act seeks to protect the right of the consumer “to be protected against 
marketing of goods which are hazardous to life and property”.27 How then 
can the legislature justify not securing consumers against lingering safety 
defects, even though they might not themselves have initiated legal action? 
It can be no one’s contention that a man who does not have full access 
to the legal process should not be protected from hazardous goods. The 
courts, then, need a special tool like product recall to fulfill the objects of 
consumer protection. 

This pitfall in the law can easily be rectified by making an amendment to 
the Consumer Protection Act that authorizes consumer courts in the country 
to order product recalls in certain exceptional cases. Since product recalls 
involve immense cost and effort on the part of the producer, and severely 
impact their public perception in the short-term,28 it is contended that one 
must restrict their invocation in exceptional circumstances only—a principle 
that is recognized the world over. This concern is further exacerbated by the 
underdeveloped nature of the Indian economy that makes it imperative to 
not allow product liability laws to make business unattractive for producers.

To maintain this principle of equanimity, it is the author’s proposal 
that this power may be granted exclusively to the State Commission; and 
since decisions of the State Commission can be appealed against in the 
National Commission and in the apex court, consequently to the National 
Commission and the Supreme Court of India as well. If the power were 

25 C. Venkatachalam v. Ajitkumar C. Shah, (2011) 9 SCC 707.
26 Lucknow Development Authority v. M.K. Gandhi, 1994 AIR 787. 
27 The Consumer Protection Act, 1986, Statement of Objects and Reasons.
28 An interesting study of the cascading marketing losses suffered due to loss in prestige 

capital by two firms—Bridgestone Corporation and Ford Motors is offered by a team of 
scholars. See S. Govindaraj et al., Market Overreaction to Product Recall Revisited—The 
Case of Firestone Tires and the Ford Explorer, 23(1) review oF Quantitative FinanCe 
and aCCounting 31 (2004). 
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given to District Forums as well, a floodgate of recalls would likely be 
opened, causing great uncertainty in the consumer market. It is essential that 
product recalls not be ordered in an arbitrary manner; and when ordered, 
be done so only after due consultation with experts. This opportunity to 
conveniently co-opt expert opinion through the formation of a panel affords 
itself only to the State Commission and its superior bodies, and it is, in my 
mind, the apposite body to order recalls.

The proposed amendment to the Consumer Protection Act must begin 
with a definition of a product recall. An insertion to Section 229 in the form 
of sub-section (s) may be made:

2(s): “product recall” refers to the recall by the manufacturer of 
a batch, consignment, or production-run of a deficient good that 
is deemed to be seriously defective, or constitutes a substantial 
and severe safety hazard.

Section 17(a) of the Consumer Protection Act 21 specifies the 
jurisdiction of the State Commission to entertain cases. Sub-section (b) 
gives it the authority to call for the records of cases from the district forum, 
and is irrelevant here. Section 17(a) reads:

Jurisdiction of the State Commission.—Subject to the other 
provisions of this Act, the State Commission shall have 
jurisdiction- (a) to entertain- 

(i)  complaints where the value of the goods or services and 
compensation, if any, claimed exceeds rupees  [exceeds 
rupees twenty lakhs but does not exceed rupees one crore]; 
and 

(ii)  appeals against the orders of any District Forum within the 
State; and …

29  The section of the Consumer Protection Act, 1986 which contains Definitions. 
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For augmenting the State Commission’s jurisdiction in the case of 
product recalls, a third clause to sub-section (a) should be inserted. It may 
read: 

(iii) complaints where there exists a legitimate demand to 
recall a product that is seriously defective or constitutes a 
substantial and severe safety hazard, as determined by the 
State Commission; and 

Section 18 stipulates the powers and procedures to be followed by the 
State Commission, and a corresponding amendment will need to be made 
to this section as well. It currently reads:

Procedure applicable to State Commissions.—The provisions 
of Sections 12, 13 and 14 and the rules made thereunder for the 
disposal of complaints by the District Forum shall, with such 
modifications as may be necessary, be applicable to the disposal 
of disputes by the State Commission. 

An amendment inserting Section 18A should also be included in the 
same bill.  It may read:

Section 18A: Power to order product recall: After admitting, and 
hearing a complaint seeking a mandatory product recall, the 
State Commission may, if it deems fit, order such a recall under 
the Product Recall Regulations.30

The Commission can require the opposite party to either replace 
the hazardous good, or to remove such a hazard from the product, 
or to compensate to the extent it deems fit. The power to order 
such a recall do not act in derogation of the commission’s other 
powers under Section 18.

30 The Product Recall Regulations must be issued alongwith the proposed amendment, 
and are presented in the next section.
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ProSPECtIVE ProDUCt rECaLL rEGULatIonS to bookEnD 
thE MoDEL aMEnDMEnt

The following regulations seek to provide a framework for both 
volitional and mandatory product recalls ordered under Section 18A of the 
Consumer Protection Act, 1986: 

reg. 1.  reCall ClassIfICatIon:

i. Type A: This type of a recall involves a product that may cause 
serious, adverse health consequences, or present the possibility 
of causing death. The State Commission is empowered to order 
the opposite party to conduct a total mandatory recall of such a 
consignment of deficient goods, and can initiate such action on a 
suo moto basis.

ii. Type B: This type of a recall involves a product that poses a remote 
possibility of causing adverse health consequences, yet does not 
conform to established legal requirements under the Consumer 
Protection Act or the Rules and Regulations thereunder. A total recall 
is not to be conducted in such cases, and the opposite party is only 
required to issue a public notification (vide regulation 4) announcing 
the optional return of the goods in question.  

reg. 2.  InItIatIon of a ProduCt reCall:

i. In case of a Type A recall, once an order has been passed by the court 
mandating product recall, the opposite party is required to submit a 
Recall Plan detailing its proposals for recall including communication 
to its downstream distributors, suppliers, and retailers; instructions to 
be issued for the transfer of deficient goods back to the opposite party; 
and a draft public notification announcing recall (vide Regulation 4) 
to the Secretary of the Ministry/Department in charge of consumer 
affairs in the state within seven (7) days of receiving the order.
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ii. The Ministry/Department will then vet the Recall Plan with reference 
to the actions it considers appropriate for the level of the hazard the 
defective goods pose as well as the guidelines mentioned hereunder. 
It must direct the opposite party to make appropriate changes to its 
Plan within five (5) days of receiving the original Recall Plan. 

iii. The company must initiate communication of the Recall after 
incorporating the Ministry/Department’s changes within three (3) 
days of receiving the Ministry/Department’s proposed changes.

reg. 3.  CommunICatIon of reCall:

i. The manufacturer shall be responsible for notifying each of its 
affected downstream suppliers and retailers about the recall. The 
format of such a recall notification shall include instructions as 
approved by the Ministry/Department.

ii. Such recall communication shall be accomplished by post, electronic 
mail, fax or a combination thereof. The notification shall begin with 
the words “Product Recall” and have the word “urgent” conspicuously 
marked on it, with both written in a conspicuous fashion—preferably 
in red, bold font. Telephone calls shall be followed and confirmed 
by one of the above vehicles of communication. 

iii. Suppliers and retailers who receive the recall notification shall carry 
out the instructions set forth by the manufacturer within 24 hours; 
and when necessary, pass a copy of the recall notification to its own 
downstream distributors.  

reg. 4: PublIC notIfICatIon of reCall:

i. In case of a Type A recall the opposite party shall issue public 
notifications in the affected area of the recall (district, state, or group 
of states) within three (3) days of receiving the recommendations 
of the Ministry/Department The public notification may take the 
form of a press release, an individual letter to the affected parties, or 
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paid advertisements in the print and electronic media, in a manner 
mandated by the Ministry/Department under Regulation 2. 

ii. Such public notification shall contain, where possible, the following 
information:

A. The name of the manufacturer recalling the product; 

B. The name of the product brand name, package size, batch and 
code number (if present), and the date of manufacture; 

C. The safety hazard in the good, and the cause for recall;

D. A health warning, and possible temporary precautionary 
warnings; 

E. The measure to be taken by the consumer in order to return the 
product; 

F. A contact number for possible questions consumers may have.

iii. In case of a Type B recall, the opposite party must submit a draft 
public notification to the Ministry/Department within seven (7) 
days of receiving the order of the State Commission. The Ministry/
Department must recommend changes to the draft within five (5) days 
of receiving it. The opposite party must issue the public notification 
within three (3) days of receiving the Ministry/Department’s 
recommended changes.

reg. 5. status rePort:

 i. The manufacturer shall submit periodic status reports to the 
Secretary of the Ministry/Department in charge of consumer 
affairs in the state after the notification of the recall.  The frequency 
of such reports will be determined by the relative urgency of the 
recall and will be specified by the Ministry/Department after the 
first such report is submitted. However, in any case the reporting 
interval shall not be more than four (4) days. 
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 ii. Along with other information that the Ministry/Department 
may require, the status report shall must contain the following 
information:  

A. The date and method of communication of product recall 
to downstream suppliers;

B. The number of distributors, suppliers, and retailers 
responding to the recall, and the quantity of the defective 
good each holds; 

C. The number of distributors, suppliers, and retailers that 
haven’t responded to the recall, and the quantity of the 
defective goods originally dispatched to each of them; 

D. The quantity of the recalled goods, and the result of the 
subsequent investigation; 

E. The proposed method of disposal of the defective goods;
F. The anticipated time limit for completion of the recall.

reg. 6. Post-reCall rePort and termInatIon

 i. The manufacturer is to submit a post-recall report after the recall 
of the defective good has been completed, so that the Ministry/
Department may appraise the efficacy of the recall.

 ii. The effectiveness of a recall shall be assessed on the grounds of the 
quantity of deficient goods returned as a proportion of the quantity 
of deficient goods that were dispatched by the manufacturer. 

 iii. The manufacturer may request the termination of the recall by 
submitting a written request to the Ministry/Department, while 
attaching with it the post-recall report.

 iv. The request to terminate a product recall may be accepted by the 
Ministry/Department if it determines that the manufacturer has 
exhausted all reasonable efforts, and it is reasonable to assume 
that the defective good subject to the recall has been removed. 
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 reg. 7.  ProCedure to be followed for Voluntary reCall:

 i. In the case company by itself, independent of any consumer 
complaint, believes its goods to be seriously defective, or 
substantially and severely hazardous, it may submit a Recall Plan 
to the Secretary of the Ministry/Department in charge of consumer 
affairs in the state.

 ii. Thereafter, the same procedure and deadlines mandated by the 
current regulations must be followed.

ConCLUSIon

The researcher would like to conclude by affirming his faith in the need 
and desirability of introducing mandatory Product Recall in the Consumer 
Protection Act. The author holds that voluntary product recalls in India have 
been insufficient in securing customers’ rights, and that the judiciary must be 
given the right to order such recalls in exceptional cases. While recognizing 
the policy importance of allowing manufacturing firms to conduct their 
operations in a predictable environment, one cannot forget the imperative 
of consumer sovereignty. To ensure greater efficacy of this proposal, the 
author has proposed giving it only to the National Commission. A model 
amendment adding a definition clause, and insertions to Section 17 and 18 
of the Consumer Protection Act, was also included in the project. 

Further, since the amendments would be meaningless without a certain 
enabling framework, the author also deliberated upon certain regulations 
that must be provided for. These draft regulations are not to be considered 
as exhaustive principles, but mere suggestions that must be included in any 
ultimate law on Product Recall that claims to be wholesome.
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• A Case Comment is an analysis of the landmark judgment where 
the author has to critically deal with the case and put forward his 
remarks on the issues dealt within. The word limit for case comment 
is restricted to 2,500-3,000 word.

• A book review where a literary work is criticized on the basis of its 
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encourages original work by the authors and not to exceed the words 
mentioned above in their submissions. The submissions, which exceed 
the prescribed limit and which is not an original work/ plagiarism will 
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• Authors are required to obtain written permission for the use of any 
copyrighted material in the manuscript and communicate the same to 
the journal. Such copyrighted material may be tables, charts, graphs, 
illustrations, photographs and block quotations according to applicable 
law.
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