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EDITORIAL

It is with great pleasure that I present this fifth issue of  the International Journal

on Consumer Law and Practice, 2017. The journal is truly an original effort of the

Online Consumer Mediation Centre and Chair on Consumer Law and Practice at

the National Law School of  India University, Bengaluru, established by the Ministry

of  Consumer Affairs, Food and Public Distribution, Department of  Consumer

Affairs, Government of India, New Delhi.

 After Demonetisation, Consumers are pushed towards making digital

payments, thereby contributing to a cashless economy. As the number of  commercial

transactions on the internet explodes, so do complaints about poor service, shoddy

workmanship and outright fraud. Online Consumer Mediation Centre, which uses

mediators rather than the court system to resolve conflicts because people search

for time- and cost-effective solutions rather than long proceedings in the court.

Resolving these disputes, which often involve people who have never met one

another, is the newest challenge for conflict mediators. It is also helpful to the business

as the mediation process is completely confidential and being an attempt to negotiate

a settlement of your dispute is entirely without prejudice and thus avoids their

defamation.

Online Mediation can help to repair, preserve, strengthen and maintain pre-existing

or new relationships which could have been compromised by litigation or Court.

Therefore, Online Consumer Mediation Centre allows you to make your own

decisions and to design your own outcome. This journal too is an imperative step

towards meeting the goals of enlightening students, academicians, practitioners, legal

professionals, etc., about growing trends of online mediation with online mediation

tool that affords consumer better access to justice. We feel immense pleasure to be

receiving excellent articles year on year from authors across the globe, covering very

diverse and alluring features of Online Consumer Mediation Centre.

I would like to thank Ms. Anita A. Patil, Assistant Professor, Editor & Mr. Apurva

Singh, Student Editor, NLSIU who have contributed in the making of this issue

and whose work has increased the quality of articles even more.

PROF. (DR.) ASHOK R. PATIL

CHIEF EDITOR
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Mediation: Means of  Achieving Real Justice in

Consumer Disputes

Justice A. K. Sikri*

“Access to Justice is basic to human rights. The right to justice is fundamental

to the rule of law and so ‘we, the people of India’ have made social justice an

inalienable claim on the state, entitling the humblest human to legal literacy

and fundamental rights and their enforcement a forensic reality, however

powerful the hostile forces be…Declarations and proclamations, resolutions

and legislations remain a mirage unless there is an infrastructure which can

be set in locomotion to prevent or punish a wrong and to make legal right an

inexpensively enforceable human right. Injustices are many, deprivation

victimizes the weaker sections and the minority suffers the oppression

syndrome.”

– Justice V.R. Krishna Iyer1

Understood in this sense, the words “access to justice” immediately stir up in our

mind, and rightly so, that every person who seeks justice must be provided “legal

aid” to approach a Court of  Justice. Normally it involves the notion of  providing

a lawyer to the legal aid aspirant. Infact, its emergence as “the most basic human

right” was in recognition of the fact that possession of rights without effective

mechanism for their vindication would be meaningless. But that is not the only

meaning of  these words. Achieving optimal and just results of  a dispute is the access

to justice in real sense.

Therefore, in this paper, an attempt is made to conceptually take the understanding

of  access to justice to a higher platform so as to deliberate upon it in the broader

terms as to how it is to be achieved and furthered through the process of  mediation.

While undertaking this exercise, focus of this author would be on the resolution of

consumer disputes.  This paper proceeds in four parts. Part I sets out the jurisprudential

basis of  justice and conflict resolution in general terms. Part II will focus upon the

* Judge, Supreme Court of India, New Delhi.

1 Former Judges, Supreme Court, Foreword in Justice S. Muralidhar’s book on Law Poverty and

Legal Aid: Access to Criminal Justice, Lexis Nexis (2004).
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conceptual understanding of access to justice and its development. Part III elaborates

upon the concept of justice in mediation and the new dimension of access to justice

through mediation. Part IV would discuss as to how the mediation mechanism can

promote and become the most effective facilitator for promoting access to justice

in consumer disputes.  One thing needs to be clarified at the outset, at this juncture

itself.  Mediation, as a form of  Alternate Dispute Resolution (ADR), was introduced

with the insertion of Section 89 in the Code of Civil Procedure, 1908 (CPC) and it

was generally the perception that the main purpose of introduction of Section 89 in

the CPC was to lighten the burden of courts which are overflowing with heavy

dockets. Thus, mediation, in the present form, along with other forms of  ADR,

was given birth to tackle the problem of heavy pendency of cases leading to delay

in disposal of those cases which were posing a challenge to the legal system.  No

doubt, that remains the purpose of ADR system. However, it is the belief of this

author, which is now receiving wide acceptance, that mediation is not only capable

of reducing the court burden, it is also aimed at achieving a higher and more noble

objective, namely, promoting a distinct form of  justice, which turns out to be the

better form of  justice than through adjudication, on many occasions. It is this

aspect of dimension of justice through mediation which is the running theme of

this paper.

Concept of  Justice and Conflict Resolution

Justice is a core value not only in the field of  theology, law and political philosophy,

but also in politics, social life and economics. It is a value that generates other values.

At the same time, what we really mean by justice has alluded jurists, political thinkers

and philosophers throughout the history of civilization. Issues, points of controversy

and innovative ideas have been debated according to their respective understanding

of justice. Aristotle opined that treating all equal things equal and all unequal things

unequal amounts to justice. Kant was of the view that at the basis of all conceptions

of justice, no matter which culture or religion has inspired them, lies the golden rule

that you should treat others as you would want everybody to treat everybody else,

including yourself. When Locke conceived of individual liberties, the individuals he

had in mind were independently rich males. Similarly, Kant thought of  economically

self-sufficient males as the only possible citizens of a liberal democratic state. These

theories may not be relevant in today’s context when we consider it in the light of

social justice and marginalized people or when we consider the matters of relief to

be granted to the consumers, which is largely unorganized and generally on a weaker

wicket than his opponents.
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In post-traditional liberal democratic theories of justice, the background

assumption is that all humans have equal value and should, therefore, be treated as

equal, as well as by equal laws. This can be described as ‘Reflective Equilibrium’. The

method of Reflective Equilibrium was first introduced by Nelson Goodman2.  However,

it is John Rawls who elaborated this method of  Reflective Equilibrium by introducing

the conception of  ‘Justice as Fairness’. While on the one hand, we have the concept of

‘Justice as Fairness’, as propounded by John Rawls and elaborated by various jurists

thereafter in the field of  law and political philosophy, we also have the notion of

‘Distributive Justice’ propounded by Hume which aims at achieving a society producing

maximum happiness or net satisfaction. When we combine Rawls’s notion of  ‘Justice

as Fairness’ with the notions of ‘Distributive Justice’, to which Noble Laureate Prof.

Amartya Sen has also subscribed, we get jurisprudential basis for doing justice to the

weaker section of  the society.

Before delving into the concept of justice in mediation, let us start with few

harsh realities pertaining to conflicts. It is a part of  human society that conflicts exist

in every sphere of human life. Society can never be free from conflicts and disputes

as they are bi-products of communication between people. Conflicts began with

the dawn of  civilization, nay, even before that. These conflicts have only increased

with the passage of time and can be said to be the inseparable shadow of

advancements, industrial, economic, social, cultural etc. The shadow has only got

longer and longer. At the same time, it is also recognized that the conflicts have to be

resolved in a civilized manner to have a civilized society. It is also accepted (and there

cannot be any exception to the same) the sooner a dispute is resolved, the better it is

not only for the parties in dispute but also for the society as a whole.  This requirement

becomes all the more imperative when conflicts arise between the consumers and

the providers of  goods and services.

History demonstrates that various forms of  conflict resolution have been

institutionalized from time to time. Presently, in almost all civil societies, disputes are

resolved through courts, though the judicial system may be different in different

jurisdictions. Traditionally, our justice delivery system is adversarial in nature. Of  late,

capabilities and method of this adversarial justice system are questioned and a feeling

of disillusionment and frustration is witnessed among the people. After all, what is

the purpose of  having a judicial mechanism it is to advance justice. Warren Burger

once said:

2 See, FACT, FICTION AND FORECAST (1955).
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“The obligation of  the legal profession is… to serve as healers

of human conflict…(we) should provide mechanisms that can

produce an acceptable result in shortest possible time, with the

least possible expense and with a minimum of stress on the

participants. That is what justice is all about.”

It is widely perceived that justice is not necessarily achieved through the adversarial

system. Many times, it does not provide just solutions which results in discontentment

between both sides of the disputes, the so-called ‘warring groups’ in the adversarial

system. Therefore, deliberations were made by judges and other actors in the system

to neutralize the same. It has resulted in the adoption of social context judging even

in adversarial form of  adjudication.

Prof. (Dr.) N.R. Madhava Menon explains the meaning and contour of social justice

adjudication as the application of equality jurisprudence evolved by parliament and

the Supreme Court in myriad situations presented before courts where unequal

parties are pitted in adversarial proceedings and where courts are called upon to

dispense equal justice. Apart from the socio-economic inequalities accentuating the

disabilities of the poor in an unequal fight, the adversarial process itself operates to

the disadvantage of  the weaker party. In such a situation, the judge has to be not

only sensitive to the inequalities of parties involved but also positively inclined to the

weaker party if the imbalance were not to result in miscarriage of justice. This result

is achieved by what we call social context judging or social justice adjudication.

The judges have thus started invoking principle of fairness and equality which

are essential for dispensing justice. Purposive interpretation is given to subserve

the ends of justice particularly when the cases of vulnerable groups are decided.

Judges have started keeping in mind the ‘problem solving approach’ by adopting

therapeutic approaches to the maximum extent the law permits rather than ‘just

deciding’ cases thereby bridging the gap between law and life, between law and justice.

This approach of problem solving through social context judging stands

recognised with the enactment of the Consumer Protection Act, 1986. Prior to

enactment of this legislation in the year 1986, such disputes were treated as civil

disputes and were decided through normal adjudication by civil courts, with the

applicability of adversarial process in strictosensu. Such a procedure was not only

time consuming but mired by technicalities with the applicability of CPC and the

Evidence Act, etc.  Even the litigation was costly resulting into getting justice a myth.

Many small consumers would not even dare to approach the civil court for redressal
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of  their grievances. In that sense, the Consumer Protection Act, 1986 came to the

rescue of the common man. The idea was to provide simple and quick solution to

the consumer woes. When we keep in mind the main objectives of  the Consumer

Protection Act and the nature of machinery for redressal of consumer disputes as

well as the nature of reliefs which are available to the consumers under the said Act,

it is in fact a departure from the strict adversarial system. However, later at an

appropriate stage, even the hierarchy of consumer courts provided in this Act has

not been able to fully achieve this objective. But, emphasis at this juncture is on social

context adjudication with the remarks that many a times adversarial system is not

able to bring out just results in resolving the conflicts in a given situation.

Access to Justice: Conceptual Understanding

What is then real access to justice?

From the human rights perspective, persons belonging to the weaker sections

are disadvantaged people who are unable to acquire and use their rights because of

poverty, social or other constraints. They are not in a position to approach the courts

even when their rights are violated; they are victimized or deprived of their legitimate

due. Here lies the importance of access to justice for socially and economically

disadvantaged people. When such people are denied the basic right of  survival and

access to justice, it further aggravates their poverty. Therefore, even in order to

eliminate poverty, access to justice to the poor sections of  the society becomes

imperative. It is the constitutional mandate and, therefore, the responsibility lies on

all the players in the judicial system to provide access to justice to the persons in

need. No citizen can be exploited and it is the bounden duty of the State to secure

the operation of the legal system promoting justice, on the basis of equal opportunity

and also to provide free legal aid, by suitable legislation or schemes or in any other

way, to ensure that opportunities for securing justice are not denied to any citizen by

reason of  economic or other disabilities.

The term access to justice has been most commonly used to reform the lacunae

and loopholes in state legal system to “ensure that every person is able to invoke the

legal processes for legal redress irrespective for social economic capacity” and “that

every person should receive a just and fair treatment within the legal system”.

“Access to justice” in its general term, connotes an individual’s access to court or

a guarantee of legal representation. It may be expressed through identification and

recognition of grievance, awareness and legal advice or assistance through camps,

accessibility to court or claim for relief, adjudication of grievance. Enforcement of
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relief however would most likely be the ultimate goal of a litigant. The concept of

‘access to justice’ has two significant components. The first is, a strong and effective

legal system with rights, enumerated and supported by substantive legislations. The

other is, a useful and accessible judicial/remedial system easily available to the litigant

public.

Many steps are taken by the Legislature, the Executive as well as Judiciary for

providing access to justice to persons in need. Various steps are taken to ensure

providing of legal aid to the poor in a meaningful manner, both at micro and

macro level. National Legal Services Authority (NALSA) at the national level and

State Legal Services Authority at the regional level. Still much needs to be desired to

be done.

As highlighted earlier, this understanding of ‘access to justice’ remains partial in

nature. Real access to justice cannot be confined to facilitating a person to mere

access to justice delivery system by providing legal aid in the form of  a lawyer and

the cost of litigation. Proper redressal of his grievance by giving him his legitimate

due and thereby achieving optimal and just results is the real form of  access to

justice, as highlighted in Part I above. The hypothesis of this paper is that such a

form of  justice is better achieved through Mediation which we discuss hereinafter.

Mediation: Expansion of Access to Justice

Many times, having regard to the limitation of adversarial system of adjudication

that prevails in the courts, even with best intentions and best efforts, just results are

not achieved. Apart from shortcomings of adversarial system of justice, in

adjudication of disputes, the courts are concerned with the past events whereby one

party was wronged by the other. Those events are resurrected in the Court and the

judge is required to find out as to who was the wrong doer and to what extent.

Based on such findings, relief is given to the person who suffered at the hands of

the wrong doer. Even when the person who is wronged is compensated, it may not

necessarily lead to perfect resolution of the conflict.  Adversarial system does not

look into the future nor does it attempts at rehabilitating the torn relationship, which

was the result of  a dispute between the parties. It is not concerned with mending the

broken relations between the two parties litigating before it. On the other hand, all

this is achieved through mediation which brings about ‘win-win’ situation.

The concept of Justice in mediation is advanced in the oeuvres of Professors

Stulberg, Love, Hyman, and Menkel-Meadow (Self-Determination Theorists). Their

definition of  justice is drawn primarily from the exercise of  party self-determination.
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They are hopeful about the magic that can occur when, people open up honestly

and empathetically about their needs and fears in uninhibited private discussion.

And, as thinkers, these jurists are optimistic that the magnanimity of the human spirit

can conquer structural imbalances and resource constraints.

Professor Stulberg, in his masterful comment on the drafting of  the Uniform Model

Mediation Act, Fairness and Mediation, begins with the understated predicate that

“the meaning of fairness is not exhausted by the concept of legal justice”. In truth,

the more pointed argument advanced in the article is that legal norms often diverge

quite dramatically from our notion of fairness and the notion of fairness of many

disputants. Legal rules, in Stulberg’s vision, are ill-equipped to do justice because of

their rigidity and inflexibility.3 Professors Lela Love and Jonathan M. Hyman argue that

mediation is successful because it provides a model for future collaboration. The

authors state that the process of mediation entails the lesson that when people are

put together in the same room and made to understand each other’s goals, they will

together reach a fair resolution. They cite Abraham Lincoln’s  inaugural address which

proposed that in a democracy, “‘a patient confidence in the ultimate justice of  the

people’ to do justice among themselves...is a pillar of  our social order.”4 Professor

Carrie Menkel-Meadow5 presents a related point of  view in making the case that

settlement has a political and ethical economy of its own and writes:

“Justice, it is often claimed, emerges only when lawyers and

their clients argue over its meaning, and, in turn, some authoritative

figure or body pronounces on its meaning, such as in the

canonical cases of  the late-twentieth century… For many years

now, I have suggested that there are other components to the

achievement of  justice. Most notably, I refer to the process by

which we seek justice (party participation and empowerment,

consensus rather than compromise or command) and the

particular types of outcomes that might help to achieve it (not

binary win-lose solutions, but creative, pie-expanding or even

shared solutions).”

Justice in mediation also encompasses external developments, beliefs about human

nature and legal regulation. Various jurists are drawn to mediation in the belief  that

3 Fairness and Mediation (1998) 13 Ohio State Journal on Dispute Resolution 909 (Issue 3).

4 If  Portia Were a Mediator: An Inquiry Into Justice in Mediation (2002) 9 Clinical Law Review

157.

5 Practicing in the Interests of Justice (2002) 70 Fordham Law Review 1761.
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litigation and adversarial warring are not the only, or the best ways to approach

conflict. And how optimistically and sceptically mediators assess the capabilities of

individual parties and institutional actors to construct fair outcomes from the raw

material of human conduct.

Further, as Dias puts it, in his book on ‘Jurisprudence’, that one of the tasks in the

achieving of justice is adapting to change. No society is static. Adaptability is truly a

condition sine qua non of the continued existence of a legal system. Keeping in

view, the aforesaid concept of  justice in mediation as fairness beyond legal justice

and adapting to change as justice, the deliberations were also made apart from

social context adjudication to institutionalize the process of mediation. This shift

brought the advent of alternative methods of dispute resolution and significant

amendments were carried on to the CPC providing for the settlement of disputes

outside the Court.

Given the import of the amended Section 89 of the CPC the provisions of the

Legal Services Authority Act, 1987 and the Arbitration and Conciliation Act, 1996

an attempt was made to look beyond the confines of conventional procedures and

seek settlement that fair to both the parties.

Mediation is one such mechanism. It is one of the methods of Alternative Dispute

Resolution and resolves the dispute in a way that is private, fast and economical. It

is a process in which a neutral intervener assists two or more negotiating parties to

identify matters of concern, develop a better understanding of their situation and

based upon that improved understanding, develop mutually acceptable proposals

to resolve those concerns. It embraces the philosophy of  democratic decision-

making.6

Thus, mediation being a form of  Alternative Dispute Resolution is a shift from

adversarial litigation. When the parties desire an on-going relationship, mediation

can build and improve their relationships. To preserve, develop and improve

communication, build bridges of understanding, find out options for settlement

for mutual gains, search the unobvious from obvious, dive underneath a problem

and dig out underlying interests of  the disputing parties, preserve and maintain

relationships and collaborative problem solving are some of the fundamental

advantages of mediation.

There is always a difference between winning a case and seeking a solution. Via

mediation, the parties will become partners in the solution rather than partners in

6 James Alfini et al., Mediation Theory and Practice, 2nd Ed. (Lexis Nexis, 2006).
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problems. The beauty of  settlement through mediation is that it may bring about a

solution which may not only be to the satisfaction of the parties and, therefore,

create a ‘win-win’ situation. This outcome cannot be achieved by means of judicial

adjudication. Thus, life as well as relationship goes on with Mediation for all the

parties concerned resulting in peace and harmony in society. While providing

satisfaction to the litigants, mediation also solves the problem of delay in our system

and further contributes towards economic, commercial and financial growth and

development of  the country.

The notion of access to justice is to be taken in a broader sense as highlighted

upon in the beginning of  this paper. Right of  access to justice meant essentially the

aggrieved individual’s right to litigate or defend a claim. In other words, those in

need and the under privileged are provided with legal aid in the form of  a lawyer or

the court fee/litigation expenses etc. However, this cannot be crafted as access to

justice but only as an “access to courts”. If we want to render justice to the poor

that means fair solutions to the conflict thereby providing real access to “justice”,

mediation will play a major role. Mediation is one such positive step towards the

expansion of the scope of access to justice so as to inhere in it the complete notion

of justice. Social context adjudication, after all, remains adjudication by the court

and the outcome would depend upon the competence of the judge handling such

cases who should be equipped with proper mindset, training expertise and dexterity

to provide just solutions.

Thus, a step forward is mediation which ensures a just solution acceptable to all

the parties to dispute thereby achieving ‘win-win’ situation. It is only mediation that

puts the parties in control of both their disputes and its resolution. It is mediation

through which the parties can communicate in a real sense with each other, which

they have not been able to do since the dispute started. It is mediation which makes

the process voluntary and does not bind the parties against their wish. It is mediation

that saves precious time, energy as well as cost which can result in lesser burden on

exchequer when poor litigants are to be provided legal aid. It is mediation which

focuses on long term interest and helps the parties in creating numerous options for

settlement. It is mediation that restores broken relationship and focuses on improving

the future not of dissecting past. It is mediation which ends up in restoring the

broken relationship and fostering and cementing the relationship for future. In other

words, mediation does not uphold the principles of court-based justice; it is based

on an alternative set of  values in which formalism is replaced by informality of

procedure, fair trial procedures by direct participation of  parties, consistent norm
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enforcement by norm creation, judicial independence by the involvement of  trusted

peers, and so on. This presents an alternative conceptualization of justice. The concept

of  justice in meditation is distinguished by its direct accessibility, particularly in

comparison with the economic obstacles to legal justice, and by its responsiveness

to the peculiar needs and interests of  the parties. Further, the parties continue to

relate after their dispute has been managed, for example, in the families, in the

workplace and in neighbourhood communities.

Moreover, access to justice is not just access to judicial system, but it includes

access to adequate dispute resolution process for people. Thus, there is a special

place for alternative dispute resolution process in access to justice. Because, the

establishment of  alternative means of  dispute resolution could serve to significantly

reduce the number of disputes before the civil courts and thereby lead to an increase

in overall efficiency. So, effective implementation of  alternative means of  dispute

resolution explicitly eases the citizens’ access to justice.7 The amendment has been

brought forth keeping in view the sense of crisis in the administration of civil justice

being troubled by excessive costs, delay and complexity.

Mediation in Consumer Disputes

Almost all categories of  disputes, with the exception of  few, are capable of

settlement through mediation. Benefits of mediation, which have been explained

above, will apply with equal measure irrespective of the nature of dispute that

needs to be resolved. However, when it comes to settlement of consumer disputes,

the advantages of mediation are unparallel. The peculiar nature of consumer disputes

is explained by Ms. Rajyalakshmi Rao and Mr. Nabankur Gupta8 in the following

manner:

“Every citizen of the country is either a consumer of goods or

services or a consumer of  both. By forming the majority,

consumers should have constituted the strongest lobby in the

country and been a force to reckon with. Unfortunately, because

of a lack of effective organization to voice their concerns,

consumers in India were faceless, voiceless, submissive and

meek persons, accepting whatever sub-standard goods or

services were being offered to them. Things may have changed

7 Adrian Zuckerman, JUSTICE IN CRISIS: COMPARATIVE DIMENSIONS OF CIVIL PROCEDURE (OXFORD

1999).

8 In the Book CONSUMER RIGHTS AND YOU’.
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a bit in favour of the affluent consumers in recent years, due to

some element of  competition and choice in the retail sector.

However, the condition of the average middle-class consumers,

not to talk of the poorer sections, remained pitiable, with no

one to listen to their woes and with no mechanism to redress

their grievances. The reality is that litigation for the common

man was costly and time consuming and hence, getting justice

became a myth.”

Keeping in view the aforesaid considerations, the Consumer Protection Act was

enacted to take away the consumer disputes from normal adjudicatory system. No

doubt, the Consumer Commission, while dealing with the complaints of the

consumers, do not indulge in unnecessary technicalities of procedure or evidence

and are supposed to adopt summary procedure in deciding consumer disputes. To

that extent, the Consumer Protection Act may have served some purpose.

Notwithstanding the same, the system by and large remains adjudicatory which has

the elements of adversarial litigation. Then, there is hierarchy of fora under the

Consumer Protection Act, viz. from District Forum to the State Commission to

National Commission for redressal of grievances and many such cases ultimately

land up in the Supreme Court as well.  In this backdrop, mediation of  such disputes

becomes all the more relevant when it comes to resolving consumer disputes. The

relevance and importance of mediation for such disputes gets further support when

we take into account new types of consumer disputes which have arisen in the

recent years. First peculiar feature is the mass problems that can occur in many

consumer disputes. There can be a dispute over whether bank charges are too high;

whether terms and conditions are unfair commercial practice; whether a medicine

has caused injuries wherein large number of persons are affected; whether there is

deficiency of  service on the part of  a builder who is constructing flats for number

of persons, etc. In all such kind of disputes, large number of consumers would be

involved. They may be seeking redress individually or collectively.  A collective legal

redress through the consumer court or normal court system is known as ‘class action’.

For various reasons, it becomes necessary to resolve such disputes. This situation

justifies resolution of disputes through the mechanism of mediation.

Second phenomena which has developed in recent years is that of e-commerce

where consumers are buying products online. A dispute erupting in respect of online

transaction can be better resolved through mediation and the experience in other

countries has shown that mediation is form of  the ideal form for deciding those

disputes. Whereas, on the one hand, technology has facilitated e-commerce, the
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same very technology can be used for resolving these disputes through online

mediation. We have noted that the main reason for building an ADR system arises

from concern that the courts are too slow and expensive. But other overwhelming

considerations for resorting to mediation are confidentiality, greater informality, and

other outcomes such as restoring peaceful relationships through a process that is not

adversarial or bipolar (one side wins, the other loses) but less aggressive and more

consensual.

Moreover, the current overriding economic imperatives of governments are

highly relevant. In order to rescue the economy, governments have to cut public

expenditure and incentivise the growth of  private business. They do not want to

impose unnecessary transactional costs (through unnecessary regulation or litigation)

on business, but they do want competitive and hence innovative markets, in which

the rules are observed.  Increasing emphasis has been placed on extra-judicial dispute

resolution, since this may be particularly relevant for small claims by consumers and

Small and Medium Enterprises (SMEs). All these features specific to consumer dispute

justify use of mediation as a technique for resolving the same.

Going by the aforesaid considerations, ADR (particularly, through mediation)

for consumer disputes has already gained popularity in America and the European

Union has also taken various initiates in this behalf  in last few years.9 At European

Union level, measures started with two recommendations on standards for mediation

and have progressed to more formal structures.10 Steps are also taken for

establishment of European Online Dispute Resolution system. Though in last few

years mediation has gained tremendous momentum in this country as well, there is

no particular emphasis to resolve the consumer disputes in particular, through the

process of mediation, much less with the aid of online dispute resolution mechanism.

9 See, CURRENT DISCUSSIONS ON CONSUMER REDRESS: COLLECTIVE REDRESS

AND ADR by Christopher Hodges.

10 See, Footnote 9 for formal steps taken in this behalf where the author has highlighted the steps

taken by the European Union and the Directives issued by it that encouraged Member States to

establish following types of ADR Schemes:

• the E-commerce Directive

• the Postal Services Directive

• the Markets in Financial Instruments Directive (MiFID)

European Union legislative frameworks that require that adequate and effective ADR schemes

are put in place:

• the telecom sector

• the energy sector

• the Consumer Credit Directive

• the Payment Services Directive
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However, as an exception, one can mention the commendable step taken by the

National Law School of  India University, Bengaluru, has established ‘Online

Consumer Mediation Centre’ (OCMC) with a slogan “Anytime Anywhere Dispute

Resolution”, under the aegis of  Ministry of  Consumer Affairs, Food and Public

Distribution, Government of India. It has even framed the Mediation Rules &

Code of conduct in 2016.  This Mediation Centre set up by the University provides

facilities to settle the disputes either through negotiations or mediation or both. Aim

is to encourage parties to make an attempt to resolve their dispute amicably by

mutual negotiations through the Centre in the first instance and if that fails, such a

dispute can be referred to the Centre’s mediation process. This Centre, though

encourages online settlement of disputes, nevertheless, physical negotiation/mediation

is also held. It has set an example that universities can play meaningful role in spreading

the mediation movement and can even act as catalyst in this behalf.11

Recognizing the fact that e-commerce is growing at tremendous pace, there

would be quantum jump in consumer disputes. Such disputes would also have

international and cross-border ramifications.  In fact, this trend has already started.

For this reason also, online resolution of  consumer disputes is going to gain

momentum as adoption of this process would almost become a necessity in such a

scenario and would be perceived as providing best resolution to the consumer

disputes, aiming at real justice.

In conclusion, notion of access to justice constitutes three tier approach of justice:

first, a strong legal system with rights enumerated and supported by substantive

legislation; Secondly, with respect to approaching the Courts and emphasizes upon

legal aid and legal representation whereby making an accessible judicial system; thirdly,

an effective remedial system and its enforcement thereof. It is the last-mentioned

approach which encouraged the exploration of  a wide variety of  reforms including

inclusion of alternate dispute resolution to our judicial system so as to facilitate

resolution.

Thus, the conception and practice of mediation as an important aspect of access

to justice exemplifies features of the pure concept of justice. That leads to the

conclusion that party-acceptability of outcomes is, and should be, the defining feature

of justice in mediation. The party acceptable outcome is synonymous with fairness

and the same is synonymous to justice.

 11 For detailed discussion on Role of Universities in Online Consumer Mediation, read the Article

by Prof. (Dr.) Ashok R. Patil and Ms.Pratima Narayan, Professor and Research Associate of

the National Law School of  India University, Bengaluru.
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Accordingly, ‘Justice as Fairness’ with ‘Distributive Justice’ is to be achieved in a society,

resulting in producing maximum happiness or net satisfaction, it can be through

mediation whereby entailing the ‘concept of justice in mediation of fairness

beyond legal justice’.  It, therefore, becomes the duty of all of us to strengthen the

mediation mechanism thereby accessing justice through mediation and shaping a

peaceful society.

There’s an old African proverb that goes: “When spiderwebs unite, they can halt even

the lion.” If we are able to unite for access to justice through mediation, we can even

halt the lion of  war.

*****
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Virtual Lab: A New Dimention to

Online Mediation
Giuseppe Leone*

Abstract

For any mediator used to face-to-face mediation, online mediation

requires a modified approach and therefore training to adapt the skills

of the mediator to be compatible with an incorporeal digital forum.

Aside from the development of the skills needed to conduct online

mediation, the Virtual Mediation Lab (VML) simulations also provide

the ability to learn from experience before taking a real online case.1

Therefore, Virtual Mediation is not something that might happen or

might be useful rather it is the extremity of future.

Introduction

Currently there is very much interest in online possibilities of mediation. One of

the reasons why researchers chose online mediation over online arbitration was the

fact that online arbitration has had great difficulty in obtaining cases, because potential

respondents do not wish to consent to the decision- making authority of  an arbitrator.

This probably also explains the fairly successful launching of several online mediation

initiatives and the lack of  online arbitration initiatives.

Online Mediation

Where meeting face- to- face is essential in offline mediation, online mediation

takes place in virtual reality, where a party to a dispute and the mediator do not meet

face- to- face. This means that people in different parts of the world can use online

mediation to resolve a dispute, by using secure encrypted e-mail or secure chatrooms

or in some cases videoconferencing or virtual lab. By using passwords, it is possible

* Mediator since 1997; Founder of “Virtual Mediation Lab”; Certified Mediator for the United

States Postal Service (USPS) to resolve workplace conflicts; Recipient of ACR Hawaii Salute

for His Hard Work, Devotion and Commitment ; Past President and current member of ACR

(Association for Conflict Resolution) Hawaii Chapter.

1 Ben Davis, Developing an Online Mediation Practice, Apr. 2013.

Available at : https://www.mediate.com/articles/DaviesB1.cfm.
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2 Giuseppe Leone, founder of  Virtual Mediation Lab.

Available at: http://www.virtualmediationlab.com/.

for the mediator to have contact with just one of the parties in a separate ‘room’,

while the other party waits in another ‘room’. The key issue of online mediation

includes Trust, Privacy, In the Shadow of  Law, Compliance, etc. The online mediation

process does not differ very much from the offline process, except for the fact that

other forms of  communication are used than in a face- to- face procedure. Online

mediation is currently being offered by several organizations.

The author is a founder of Virtual Mediation Lab2 which was sponsored by the

Association for Conflict Resolution Hawaii Chapter in 2012. The author is

explaining how virtual mediation lab works and helpful for the whole world in the

21st century.

Virtual Mediation Lab (VML): How Online Mediation Works

The current video conferencing technology allows mediators to do online

everything they are used to do in-person: e.g. joint meetings with all parties, private

meeting (caucus) with each party, breakout rooms for multi-party disputes,

information sharing (pictures, documents,videos, worksheets), writing up the parties

“Memorandum of Understanding” or agenda for their next mediation session.

Online and in-person mediation can be blended, depending on the parties’ case,

location, and preference. The success of online mediation depends mainly on the

mediator’s skills and experience. Regardless of  whether mediation is conducted online

or in-person, the mediator’s job and the basic principles of  mediation (e.g. neutrality,

confidentiality, parties’ full and equal opportunity to share their different perspectives)

are the same. Online mediation opens up new market opportunities. Like any new

concept, online mediation needs to be “shown” (to the public and to mediators),

rather than just talked or written about.

Opportunities provided to Mediators by VML

If you are a mediator interested to add online mediation to your practice, so you

can offer your services outside your city, state and country. This is how VML can

help you:

v Two-Hour One-on-One Hands-on Training in Online Mediation via Zoom

v Fifteen-Min One-on-One Demo: See for Yourself  How Online Mediation

Works
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v Free Webinars on Online Mediation and Other Mediation-related Topics

i. Two-Hour One-on-One Hands-on Training in Online Mediation via

Zoom

Virtual Mediation Lab’s 2-hour One-on-One Hands-on Training in Online Mediation

via Zoom is based on the authors’ experience in training mediators around the world,

running hundreds of online mediation simulations with mediators from 30 countries,

and mediating online workplace cases for the United States Postal Service.

By participating in this training, you will learn what online mediation is and how it

works, what are its benefits, how to mediate online, how to add online mediation to

your practice, how to blend face-to-face and online mediation, how to do online

everything you are used to do mediating in-person, joint and private meeting (caucus)

with the parties, Shuttle Diplomacy in multi-party disputes, documents and video

sharing, annotation, online whiteboard, writing up the parties Memorandum of

Understanding or Agenda for their next mediation session. This training is divided

into two parts along with full two- hour training.

Part-1 one-hour introduction to online mediation: During his 1-hour “Introduction to Online

Mediation”, you will get to know about Joint and private meetings with the parties;

“Shuttle Diplomacy” in multi-party disputes; documents and video sharing; annotation;

online whiteboard for writing up the parties Memorandum of Understanding or

Agenda for their next mediation session. Also, hoe to blend face to face and online

mediation, cases suitable, benefits, mediation experiences and online technology,

additional skills and lastly which video conferencing software works best for online

mediation.

Part-2 1-Hour One-on-One Hands-On Online Mediation via Zoom: During this 1-Hour

One-on-One Hands-On Online Mediation via Zoom, 2 key topics are covered:

Video Collaboration Software Zoom and Online Mediation.

§ Video Collaboration Software Zoom: It focuses on why the Zoom Video

Collaboration Software works so well for online mediation, difference

between zoom free version and pro- version, speaker and gallery view, how

to switch between a joint meeting and a private meeting (caucus) with the

parties, “Door Knock” technique for protecting the parties privacy, how to

set up breakout rooms for engaging in Shuttle Diplomacy in multi-party

disputes, how to share and annotate online any kind of  information

(e.g.pictures, documents, worksheets, videos, Power Point presentations,
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websites), how to write up the parties’ “Memorandum of Understanding”

or Agenda for their next mediation session, how to invite the parties to

participate in an online mediation with their PC, Mac, Ipad, Iphone, Android

tablet/Smartphone, or cellular/landline phone (call-in number), the important

role of  Mobile Devices (e.g. iPad, iPhone, Android Tablet or Smartphone)

in Online Mediation, Video and Audio settings, how and when to use the

Chat function, Zoom Security and Parties’ Privacy.

§ Online Mediation: It focuses on the Agreement to Mediate for Online

Mediation, why it is useful to have pre-mediation sessions, what else you

should say during your Opening Statement; best way to ask questions during

an Online Mediation, why it is necessary to have a Plan B.

Full Two-hour training: The Virtual Mediation Lab 2-Hour One-on-One Hands-on

Training in Online Mediation via Zoom consists of  2 Parts. During 1-hour

“Introduction to Online Mediation” is discussed and the other hour, under 1-Hour

One-on-One Hands-On Online Mediation via Zoom, 2 key topics are covered:

Video Collaboration Software Zoom and Online Mediation.

ii. Fifteen Minutes- One-On-One Demo: See for yourself you online

mediation works

The author will provide a 15 minutes demo to understand personally face- to- face

mediation. The demo focuses on Joint meetings with the parties, Private meetings

(caucus), Breakout rooms for conducting “shuttle diplomacy” in multi-party disputes,

Information (pictures, documents, worksheets, videos) sharing and annotation,

writing up the parties’ “Memorandum of Understanding” or agenda for their next

mediation session and lastly, how parties can participate in mediation by phone (if

they don’t have a computer or mobile device). You can book your one to one hand

demo here.3

iii. Free Webinars on Online Mediation and Other Mediation-related Topics

Webinars give mediators the opportunity to share their experience with other

mediators from around the world. That’s why the author offers free webinars not

only on online mediation, but also on interesting mediation-related topics.4

3 Available at: http://www.virtualmediationlab.com/virtual-mediation-lab-usa-international/

interested-in-online-mediation-see-for-yourself-how-it-works-15-min-one-on-one-demo/.

4 Online Mediation in a Nutshell – Webinar/demo for mediators and attorneys presented by

Giuseppe Leone, The Power of  Visual Communication with Lisa Arora – Webinar sponsored

by Mediate BC, A Transformative Parenting Mediation Model with Wayne Plenert – Webinar

sponsored by Mediate BC.
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Mediate BC: Mediate BC is committed to providing people with practical, accessible,

and affordable choices to prevent, manage and resolve disputes. The mediators

who signed up for the above Mediate BC webinars live in these countries like:

Australia, Barbados, Belgium, Brazil, Canada, Colombia, Czech Republic, Chile,

Denmark, Ecuador, Estonia, French Guiana, France, Germany, Hungary, Italy,

Lithuania, Netherlands, New Zealand, Pakistan, Poland, Portugal, Romania, Russia,

Singapore, Thailand, Turkey, Ukraine, United Kingdom, United States. The Mediate

BC experience shows how webinars offer mediators an excellent and cost-effective

opportunity to share their advanced methods and techniques with other mediators

from around the world. For more information on what it takes if  you want to

offer/present a webinar hosted and organized by Virtual Mediation Lab, contact

the author. Also, for upcoming free webinars, join LinkedIn Group or follow via

Twitter and Facebook.

Online Mediation Simulation Video Catalogue

It is a catalogue made by Virtual Mediation Lab which provides free online

mediation simulations and Online Mediation Simulations with Community Mediators

of  Workplace Discrimination Case5, Family Case6, and Commercial Case (with 2

comediators)7.  It is available in 9 languages namely English, German, Spanish, Italian,

French, Greek, Polish, Romanian and Thai.

Different Mediation Methods (in action)

The author has described mediation into three categories:

1. Facilitative Mediation- Facilitative mediation is the original style of

mediation. Facilitative mediators seek to “facilitate” the negotiation between

the participants. The goal is to help everyone achieve their interests and to

reach a durable (long lasting) agreement. Facilitative mediators tend to believe

that participants can reach lasting agreements if  given enough information,

time and support.

2. Narrative Mediation- Narrative mediation is a relatively new style of

mediation that focuses on creating a new “story” or a new “narrative” to

understand and reshape the conflict. Narrative mediation is a very specific

method of mediation so be sure to ask if your mediator has training in the

5 Available at: https://youtu.be/2vnxo3MfKR8.

6 Available at: https://youtu.be/H3X7iz6cDvc.

7 Available at: https://youtu.be/4qzobnxZMng.
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narrative style. Often narrative mediators will have a mental health

background.

3. Transformative Mediation- Transformative Mediation is an emerging

form of  mediation that focuses first on repairing the relationship and then

on the resolving the dispute. Like narrative mediation, transformative

mediation is a very specific style of mediation.

Recent Virtual Mediation Events

Recently in April 2017, Virtual Mediation Lab organized various events on Online

Mediation and Online Arbitration, A Transformative Parenting Mediation Model, The Power of

Visual Communication in Mediation and similarly in May 2017, events like Online Mediation

in Nutshell, New Online Service to Promote Mediation in India and New Online Service to

Promote Mediation in India were organized.

Conclusion

Online Mediation allows the mediator to adapt the process to address the

particular needs of  the disputants. The virtual mediation lab allows greater flexibility,

more creative solutions and quicker decisions. It is convenient for the individuals

who cannot afford long distances and economical too. Virtual Mediation Lab will

likely become an increasingly effective mechanism for resolving disputes as technology

advances. As video-conferencing and the virtual labs are becoming easily available, it

will become easier for disputants to undertake face- to- face negotiations. Also, it is

more helpful for cross-border disputes as they show a high complexity element due

to different legislations in the case, as well as due to different national jurisdictions.

*****
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Why Mediation Matters?

Anil Xavier*

Abstract

The advantages of mediation have often been understated. This is largely

due to the disbelief in the rightfulness of settlement of disputes without

a judge and the greed of procuring more money through hefty damages

as opposed to minor settlements, and the inability to compromise due

to resentment or lack of ability to communicate. While there may be

instances that may go on to prove litigation and other forms of alternate

dispute mechanisms as to be advantageous; the benefits that accrue from

mediation stand out due to the low levels of risk involved in the process

and the fact that it is can result in a win-win situation. Unlike litigation, or

other forms of alternate dispute mechanisms, mediation involves the

role of a mediator, or a neutral third party who merely assists to maximise

mutual gain of the parties, and therefore, more often than not mediation

ends up in making the entire process of settling disputes amicable for

both parties. This paper highlights the impact of mediation and the

various overlooked gains it has over other forms of dispute settlement

mechanisms. It also looks into the substantive and procedural implications

of various steps in the method of mediation ranging from the gamut of

deciding and opting for mediation, till how to decide as to how a mediator

ought to be selected and conclude a mediation so as to debunk the myth

surrounding the forcefulness of mediation and the processes involved

therein.

Introduction

A farmer in ancient China had a neighbour who was a hunter, and who owned

ferocious and poorly trained hunting dogs. They jumped the fence frequently and

chased the farmer’s lambs. The farmer asked his neighbour to keep his dogs in

check, but this fell on deaf  ears. One day the dogs again jumped the fence and

* Advocate, IMI certified mediator and arbitrator. President of the Indian Institute of Arbitration

& Mediation (IIAM) and Vice President of the India International ADR Association (IIADRA).
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attacked and severely injured several of  the lambs. The farmer had enough, and

went to town to consult a judge who listened carefully to the story and said, “I could

punish the hunter and instruct him to keep his dogs chained or lock them up. But you

would lose a friend and gain an enemy. Which would you rather have, friend or foe

for a neighbour?” The farmer replied that he preferred a friend. “Alright, I will offer

you a solution that keeps your lambs safe, and which will keep your neighbour a

friend.” Having heard the judge’s solution, the farmer agreed. Once at home, the

farmer immediately put the judge’s suggestions to the test. He took three of  his best

lambs and presented them to his neighbour’s three small sons, who were very happy

and began to play with them. To protect his son’s newly acquired playthings, the

hunter built a strong kennel for his dogs. Since then, the dogs never again bothered

the farmer’s lambs. Out of  gratitude for the farmer’s generosity toward his sons, the

hunter often shared the meat he had hunted with the farmer. The farmer also

reciprocated by sending the hunter milk and cheese. Within a short time, the neighbours

became good friends.

The above story is a typical example of  voluntary dispute resolution. Voluntary

dispute settlement practices like negotiation or mediation would flourish and constitute

an integral part of civilised life. It is said that these processes are voluntarily produced,

voluntarily adjudicated, and voluntarily enforced and has proved to be a moral and

practical alternative to compulsory dispute settlement processes like litigation or

arbitration.

Dispute resolution by litigation or arbitration also has another essential characteristic

– someone wins while the other loses. We need to understand that both litigation and

arbitration are right-based or position-based processes, where a decision is made by

a third party based on your legal rights and evidence. On the contrary mediation is an

interest-based process. The mediator, who is a neutral third party, assists the parties

to arrive at a resolution on a collaborative method to maximise mutual gain.

“Mediation” is a term known to everyone, but understood differently. In common

parlance, mediation is mostly associated with “concessions” or “brokering”. Most

people think that in mediation, parties have to compromise or “give and take”, to

arrive at a settlement. For e.g., if  ‘A’ owes Rs. 1,000/- to ‘B’, a mediator could persuade

and convince ‘B’ to settle at Rs. 750/-, if  ‘A’ pays it today. At any rate, the popular

belief is that mediator has to make a break-through by persuading the party to arrive

at a figure less than Rs. 1,000/-, proposing a settlement, advising him that if  he goes

for litigation the outcome may come after many years and it is always better for him

to settle it today. I would say that this is a misconception about mediation. Highlighting
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the “compromise” factor in mediation gives it a negative impact, as people think it

gives out the signal of “weakness”. It is precisely because of this misconception

most of the people hesitate to give the first offer to mediate.

Mediation is something totally different. It is a voluntary resolution of dispute

based on interest and satisfying both parties’ needs. Even though the “orange” story

is a very popular one and most of you must have heard about it before, I have to

depend on the same story to clarify position-based and interest-based dispute

resolution:

In a house two children, a boy and a girl were fighting over an orange. There was

only one orange left in the fridge. Both of them wanted the orange and they were

fighting for it. Ultimately both of  them ended up crying. The father, who was busy

with his work, intervened and asked them about the issue. Both of  them told they

want the orange. The father grabbed a knife and cut the orange into two and gave it

to both of them. But they continued crying and threw away the pieces they got.

This is position-based resolution. Because both of them were his children and

both of them were “legally” entitled to the orange and the equitable division was to

give them half. This is exactly how disputes are resolved in litigation. Here you can

compare the court to the father. The courts are busy with heavy court dockets and

pendency and do not have much time to inquire into the issue in detail.

Now we will look at the same situation. The mother patiently calls both the

children who are fighting for the orange. She first manages their emotions and calms

them down. She then asks them as to why they require the orange. The son wants to

eat the fruit and the daughter wants the peel of the orange for baking a cake. The

problem is solved instantly. Even without the intervention of  the mother, the children

could now resolve their issue. The fruit to the son and the peel to the daughter!

This is interest-based resolution. Rather than looking at positions, the interest

behind taking such positions are looked into by the Mediator and he tries to resolve

the dispute in the best interest of  both parties. Like the mother the mediator has the

patience and time to listen to the parties, control their emotions and understand their

needs or interests and ultimately a solution would come up with his assistance.

This is business intelligence. Businesses want processes which apart from resolving

the dispute, preserve or enhance the business relationship. Conceptually speaking,

mediation is a dramatic departure from the standard processes of dispute resolution,

because it makes both parties win. Mediation is win-win. Both sides feel they have

won and both sides feel good about the outcome.
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Even though mediation has now become one of the most preferred modes of

dispute resolution among the global business community and international legal

practitioners have also shifted up to an expanded use of mediation, mediation is still

considered as an anomalous process by the Indian business and lawyers’ community.

This article is meant to dispel some of the myths about mediation and how it could

be sophisticatedly used.

Deciding to opt for Mediation?

In some cases, the decision to use mediation is made in the dispute resolution

clause drafted in the contract itself  by the parties. Increasingly parties have started

using a multistep dispute resolution clause whereby negotiation and then mediation

are required to be attempted before arbitration is invoked.

But if the parties are not contractually required to utilize mediation for their

dispute, then the decision to attempt mediation becomes purely voluntary. Considering

the fact that mediation gives the benefit of party control, attention to party interests

rather than positions, confidentiality and preserves relationship, unless there is a

significant reason not to employ mediation, it should be the initial dispute resolution

process of choice. Probable reasons for not opting mediation could be the need to

establish a legal precedent, the need to obtain an immediate court injunction, or

unwillingness to engage with an unreliable party.

How to start Mediation?

Mediation can be invoked at any stage of the dispute. But an early use offers a

number of advantages – like avoiding substantial costs, more chances of a resolution

since it would be less likely that parties have hardened their positions.

Even if the party is aware about the advantage of mediation, the initial stumbling

block to start mediation is to decide as to who will suggest mediation. The general

myth is that the party suggesting mediation signals a sign of  weakness. It would be

easier if you have a dispute resolution clause in the contract which stipulates a process

of mediation, so that initiating mediation becomes a contractual obligation. But in

the absence of  such a clause, you can suggest mediation clarifying your intent to

mediate. As stated earlier, mediation is not compromise or concession, but another

mode of dispute resolution and now it is known to big corporate that opting for

mediation is not a sign of  weakness, but a policy aspect of  the company. Many

companies have signed the “Pledge to mediate”, showing its commitment to use

mediation as the first option to resolve any dispute. This also gives a public declaration

that they don’t drag their business partners to unnecessary litigation. This helps the

party to give the first offer to mediate.



25

sd

dfd

How to select the Mediator?

A number of factors have to be considered in deciding whom to be appointed

as the mediator. Parties often think that the mediator have to be a subject-matter

expert and should have experience and expertise in the issues involved. We need to

understand that mediation is assisted negotiation and the mediator should have the

skill and expertise to facilitate the parties to a resolution. The mediator is not a judge

or an arbitrator – he does not impose any decision on the parties. So as a general rule,

process-expertise and negotiation skills are more important than subject-matter

expertise.

Another key rationale for selecting the mediator is the element of confidence in

the independent professionalism of  the mediator. One of  the concerns would be

which Code of  Conduct binds the mediator, and which disciplinary process applies.

As mediation is practiced behind closed doors in confidential environments, the

individual abilities and characteristics of those practicing as mediators are hard, often

impossible, for users to assess in advance. So, how do we find such mediators?

We need to search for mediators who are trained and accredited/certified by

organizations or empanelled by institutions. A Certified Mediator’s profile that includes

a Feedback Digest prepared by an independent and trustworthy source as an attestation

of competency addresses both competency and suitability aspects and increases the

likelihood that all the parties will agree to the selection of  such a mediator. I know

international organisations that will now only consider appointing IMI Certified

mediators, because the thing that they regard as critical is the Feedback Digest embedded

in every IMI Certified Mediator’s Profile. As IMI Certification gains wider recognition

among users, this trend is sure to increase .

You can select accredited and certified mediators from mediation provider

organizations , who follow accreditation procedures as per international standards.

This gives the confidence for the other party to accept the nomination, even if the

same is suggested by one party.

Who should attend Mediation?

The ultimate decision maker should attend for each side. This not only makes

sure that the resolution could be made in the mediation without consulting anyone

else, but also helps in such person witnessing and experiencing what the mediation

session has to offer. Reality testing, option building and interacting directly with the

other side are of  enormous value and cannot be adequately experienced if  the person

is not the decision maker.
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Mediation has grown beyond the skills of the mediators alone. Mediation would

become more successful and credible when the parties’ advocates or advisors are

knowledgeable and skilled in the mediation process. Trained mediation advocates

can bring value addition to the process and can help parties achieve outcomes that

may be unattainable in a courtroom or arbitral tribunal. So you need to select your

counsel who is trained in mediation advocacy.

How to conclude Mediation?

If a resolution or agreement is reached, the parties or their counsels may agree to

have the settlement agreement made. This could be made on the very same day, or if

it is a complex matter, this could be made during the next couple of  days. In such a

case, it would ideal to make a jointly signed memorandum of  the key terms of  the

settlement, so that the parties have clarity of  the terms, failing which the entire agreement

may disintegrate. If the parties need to make the settlement agreement binding and

executable, they can opt to make the settlement agreement under Section 73 of the

Arbitration and Conciliation Act, so that it gets the status of an arbitral award.

The ideal ending of mediation is to reach a resolution. But it may not happen in

all mediations. But in many cases, there could be partial resolutions in substantive

matters or at least some resolution on future procedural aspects. The Counsels should

be prepared for that and the client must be advised of that and this should be made

use of rather than walking out of the mediation without anything in hand.

As per the rules of some mediation provider organizations, even if the mediation

fails or even if the other side does not attend the mediation session, the applicant will

get a Mediation Status Report . This will provide a record that the party had initiated

a process for amicable resolution of dispute, which was rejected by the other side.

Conclusion

There is no doubt that in recent years mediations have become much more

prevalent in civil and commercial matters. Nonetheless, a number of  common

questions  and misperceptions continue to persist. It is always good to understand

the mediation process and opt for it when you find that it is the appropriate dispute

resolution method for your dispute. After all you have the option of adjudication

process which offers the ups and downs of the roller-coaster ride ahead! No wonder

it is said that an ounce of Mediation is worth a pound of Arbitration and ton of

Litigation!

*****
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Integrating  Mediation:

A Holistic to Administration of  Justice

Laila T. Ollapally*

Abstract

Justice is an evolving concept. Undoubtedly mediation is a dispute

resolution mechanism that has come to stay in the Indian legal system.

Institutionalizing mediation and effectively integrating it into our system

of  justice has become a priority. This paper focuses on how time has

come for mediation to be an integral part of our system of justice, steps

already taken in India to integrate mediation, inter play of Court annexed

and private mediation, a necessary prerequisite and lastly way forward.

Introduction

Over time, the search for justice evolved and led to ‘trial by evidence’, the

adversarial/ adjudicative model. Sophisticated and complex mechanisms have been

established to determine the singular truth. Today, with globalisation and increasing

awareness to differing perspectives, where truth and reconciliation has found its

place as an effective method to heal years of gross injustice, where maintaining

relationship is a priority, truth is not the only value. It is increasingly important for

practitioners of dispute resolution to expand their tool kit and become familiar with

both adjudicative and non-adjudicative processes (especially mediation).

World over there is a growing recognition that a legal system acts in furtherance

of justice when it leads its litigants to the most appropriate process for the problem

at hand. If parties do not have a choice, there is over reliance on, and therefore

inappropriate and indiscriminate use of  the available process (namely, adversarial

process). With 30 million cases pending in the Courts in India, it is critical to ask if

this is a malady that resulted from indiscriminate and excessive use of adjudication.

* Mediator, Centre for Advanced Mediation Practice, Bengaluru.
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As Abraham Maslow said, if the only tool you have is a hammer, everything looks

like a nail.

In India, mediation was introduced into the legal system in 2002 through Section

89 and Order 10, Rule 1A of the Code of Civil Procedure, 1908 (“CPC”). This is

fast proving to be a boon to many litigants. Where sincere efforts have been made to

set up mediation centres; these are spaces of peaceful settlements and reconciliation,

heart-warming stories of  effective resolutions, family reunions and rivals turning

collaborators, restoration of business relationships and amicable separation of spouses

with minimal anguish for their children.

Professor Lon Fuller defined adjudication as ‘a social process of decision-making

which assures to the affected party a particular form of  participation, that of  presenting

proofs and arguments for a decision in his favour.’ While defining mediation he

refers to, “the central quality of  mediation, namely, its capacity to reorient the parties

to each other, not by imposing rules on them, but by helping them to achieve a new

and shared perception of their relationship; a perception that will redirect their attitudes

and dispositions to one another.”

The justice in mediation can be best illustrated through a case mediated. From the

year 1998, five brothers were neck-deep in litigation relating to their company and

other properties. Cases were pending for over a decade in several Courts, including

at the Company Law Board. In 2008, they stumbled upon mediation, an alternative

to litigation, to resolve their long-drawn disputes. The mediation process involved

communication and discussion in the presence of  a neutral, impartial third party. The

parties, along with the mediator, their lawyers and key managerial and technical

personnel discussed, negotiated and settled eight cases in a span of  40 hours. When

they presented their memorandum of  settlement to the Chairman of  the Company

Law Board, much relieved, he remarked that this dispute occupied the most space in

his record room.

Can the definition of justice not include happier families, better business

collaborations and human beings who move beyond the shackles of dispute and

bitter battles?

This article is based on the author’s experience as a mediator and coordinator

at the Bangalore Mediation Centre (“BMC”). She has also audited the Court-

annexed mediation programs in Kochi, Chennai and Chandigarh. Besides, the

author is the founder of Centre for Advanced Mediation Practice (“CAMP”) – an

institution dedicated to providing private mediation services, researching the process
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of mediation and developing an ecosystem to promote and sustain mediation in

India.

Time has come for Mediation to be an Integral part of our system of Justice

In 1906, Professor Roscoe Pound, Dean of  Harvard Law School, predicted that

if the legal system in the United States was dominated by the adversarial system,

there was bound to be doom. Although disregarded then, his predictions came true

and in April 1976, The Pound Conference, a seminal event, was organized in his

memory to discuss dispute resolution systems. Professor Frank Sander of  Harvard

Law School proposed the concept of mediation and “multi-door Courthouses”

that provided procedural choices to disputants.

The success of mediation in America and some other countries led to the Global

Pound Conference (“GPC”) series. Since 2016, International Mediation Institute

(“IMI”) has been conducting a series of conferences, to discuss world-wide, the

effectiveness of  the existing dispute resolution processes. The conference is in a unique

electronic interactive format; conducted in 40 cities, covering 31 countries. The

stakeholders interviewed are lawyers, arbitrators, judges, mediators, conciliators,

academicians and parties (litigants). Certain core questions are asked, that enable

collection of actionable data on how to better meet the expectations of litigants,

locally and transnationally.

In the GPC series that was held in Chandigarh in May 2017, the findings are as

follows:

1) Parties rank non-adjudicative processes as the most effective commercial

dispute resolution process. Even the overall opinion of  all the stakeholders

show that combining non-adjudicative and adjudicative processes is the most

effective commercial dispute resolution process.

2) For 50% of  the parties, insufficient knowledge of  options available to resolve

disputes is the main challenge in resolving commercial disputes effectively. The

same percentage of parties feel that the lawyers’ advice has the most influence

while choosing a dispute resolution process. 56% of  the stakeholders believe

that the lawyers’ familiarity with a process is the most important factor in

choosing a dispute resolution process.

3) While the most dominant expectation by parties from their lawyer is for the

lawyer to work in collaboration with them to navigate the dispute resolution

process, lawyers believe that their parties majorly want them to advocate on

their behalf.
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1 International Bar Association Mediation Committee, ‘IBA Rules for Investor-State Mediation’

(2012). available at: www.ibanet.org.

4) For parties, efficiency (time/cost) of  the process is the most dominant factor

in choosing a dispute resolution process.

Besides the GPC findings, there are several other arguments for incorporating

mediation within the Indian dispute resolution framework. India is aspiring to be a

hub for dispute resolution. In this context, arbitration and mediation necessarily have

to complement each other. Sophisticated parties are increasingly looking for an array

of dispute resolution processes to resolve their disputes; a one-size-fits-all approach

to resolving disputes is becoming redundant in light of the “stepped” ADR clauses

in commercial contracts that require good faith efforts at mediation as a precondition

to initiating arbitration or litigation. Even in so-called hard-core arbitration contexts,

such as investor-state disputes, the International Bar Association has prescribed rules

for mediation.1

Internationally it is noticed that cases settle through mediation even after the

commencement of arbitration. A significant portion of the parties choosing arbitration

realise that other modes of  dispute resolution are better tailored to their circumstances.

It works the other way too. It is sometimes found that parties who initially prefer

mediation later discover that the only way to reach a global settlement is to have one

or more intractable issues adjudicated. Arbitration is generally preferred over litigation

in these circumstances. In this way, mediation and arbitration can nourish the market

for each other. Parties are more likely to choose a seat for dispute resolution where

they can be assured of  high quality mediation services in tandem with arbitration.

Section 30 of the Arbitration and Conciliation Act, 1996 is an important provision

of the Indian law that combines the processes of arbitration and mediation, and

needs much more attention regarding its interpretation and use.

Steps taken to Integrate Mediation into the System of Justice in India

The amendment to the CPC in 2002 led to efforts to set up Court-annexed

mediation centres pan India. To kick off  this initiative of  Court-run mediation

programmes, the Supreme Court of India constituted the Mediation and Conciliation

Project Committee (“MCPC”). The role of the MCPC was to increase mediation

awareness and support the growth and development of  these centres. Currently,

Bangalore, Delhi, Chennai, Kochi, Chandigarh and Allahabad are taking the lead as

Court-annexed mediation centres in the country.
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Bangalore Mediation Centre (BMC) - A case study for Institutionalisation

of Mediation in Indian Courts.

Set up in 2007, BMC is a voluntary, Court-annexed mediation program of  the

Karnataka High Court, India. Cases are referred to BMC for mediation from the

Courts in Bangalore and include referrals from the Supreme Court of India. From

2007 till 2015, about 51,000 cases have been referred to BMC, of which more than

39,000 cases have been mediated and approximately 65% of these have been settled.

Many factors came together for the success of BMC:

A.   The statutory backing for mediation at BMC

1. Section 89 and Order 10, Rule 1A of the CPC: Vide amendment in 2002, Section

89 of the CPC states, “where it appears to the Court that there exist elements of a

settlement” in a civil dispute, the Judge may refer the case to any one of the

alternative forms of  dispute resolution - Arbitration, Conciliation, Mediation

or Judicial Settlement/LokAdalat. After pleadings are completed, Order 10,

Rule 1-A mandates Courts to direct parties to opt for any of the ADR processes

as provided under Section 89 of the CPC.

2. Notification No. LAW 291 LAC 2005: Passed by the High Court of  Karnataka

which, among other things, prescribes procedures for Courts to direct parties

to opt for alternative modes of settlement. It also requires all public-sector

undertakings and all public authorities to nominate a person or group of persons,

authorised to take a decision regarding the mode of ADR it proposes to opt.

The Court shall provide guidance to the concerned parties to exercise their

option for ADR while giving the direction.

This notification provides that arbitration may be recommended ‘when there is

no relationship to be preserved’. When there is a relationship to be preserved,

conciliation or mediation may be preferred. While referring cases, even if the

parties do not agree, the Court shall refer the matter to conciliation or mediation.

In case the parties still do not comply, the Court may fix the matter for

a hearing on the question of making a reference either to conciliation or

mediation.

3. Notification No. LAW 292 LAC 2005: Passed by the High Court of  Karnataka

which among others provides for appointment of mediators, qualifications

and disqualifications, creation of  a panel of  mediators, confidentiality, disclosure

and inadmissibility of  information, immunity, enforceability and ethics in

mediation.
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4. The law in family Courts mandates attempts at ‘reconciliation’ between the

husband and wife in divorce petitions. However, the efforts made for

reconciliation have not been effective and the judges in the family Courts at

Bangalore prefer to comply with this mandatory requirement by, instead,

referring them to ‘mediation’. The location of BMC in the same building as the

family Courts in Bangalore enables easier access to mediation services.

B.    Supreme Court of  India on section 89 of  the CPC

Supreme Court of India interpreted Section 89 of the CPC in its judgment in

Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) Ltd.2 The Court

held “Civil Court should invariably refer cases to ADR process. Where the case is unsuited

for reference to any of the ADR process, the Court will have to briefly record the reasons for

not resorting to any of the settlement procedures prescribed under section 89 of the Code.

Therefore, having a hearing after completion of pleadings to consider recourse to an ADR

process under section 89 of  the Code is mandatory. But actual reference to an ADR process

in all cases is not mandatory. Where the case falls under an excluded category there need not

be a reference to ADR process. In all other cases reference to ADR Process is a must”.

The judgment lists the category of cases ‘suitable’ for mediation and the category

of cases to be excluded from mediation. Major civil disputes are in the category

found ‘suitable’ for ADR.

Through a process of elimination, among the ADR processes mentioned in

Section 89 of the CPC the Court concluded that for the majority of cases,

mediation is to be the mode of ADR.

The Court gave the following reasoning for its judgment: The Arbitration and

Conciliation Act, 1996, govern both arbitration and conciliation. This law requires

mutual consent of the parties for a reference. Unless the parties agree, the

Court cannot refer a case for arbitration or conciliation. If there is no consensus

between the parties on the choice of an ADR option, then among the remaining

ADR processes, the Court shall refer the case for mediation unless a) it is

possible to request another Judge to help the parties to settle the case through

judicial settlement or b) it is an uncomplicated case which could be settled by

applying clear cut principles of law and therefore can be referred to Lok Adalat.

As most cases are complicated, they are not suitable for Lok Adalat. Since

judges in India are already overburdened, they may not be able to spare time

2 Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) Ltd (2010) 8 SCC 24.
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for a judicial settlement. It can therefore be concluded that whenever there is

no agreement between the parties for arbitration or conciliation, they have to

be mandatorily referred to mediation.

C. A Champion Chief Justice implemented the mandate of the Law

The then Chief Justice of the Karnataka High Court, Chief Justice Cyriac

Joseph, passionately believed in mediation and founded BMC. He brought

experts from institutions like ISDLS and FSRI in California to set up the program

and to monitor progress through a sophisticated system of data collection.

Lawyers were trained to be mediators. He garnered the support of  all the

other judges and the bar for this new process.

At the behest of the Chief Justice, the government sanctioned funds to set up

an impressive institution. BMC has good infrastructure with a large building

comprising 18 mediation rooms, two large waiting halls and play area for

children, among other amenities. The ambience has been created and the

environment made comfortable for mediation. Mediators are served, a hot

lunch, free of cost, when they come for mediation. Sufficient staff has been

provided by the High Court to maintain efficiency of  the mediation services.

This Chief Justice ensured the enactment of the two notifications, discussed

earlier, to provide added impetus to mediation in the State.

D. Mediation when presented appropriately, found favour

An analysis of the data at BMC since 2007 is encouraging:

1) As of 2015, out of the 51,000 cases referred by the Judges for mediation

under  Section 89 of the CPC, 85% of the parties agreed to participate in

mediation. 39,000 cases were mediated and 65% of them settled.

Clearly parties are inclined to participate, once a reference is made.

2) The number of cases mediated at BMC over the years has progressively

increased:

Fig. 1, based on data compiled by the BMC over the past eight years, shows

how the  number of cases mediated at the BMC has steadily increased since it was

founded.
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Fig. 1

3) Family Courts benefit immensely through Mediation. Fig. 2 depicts the

settlement rate of various disputes from the family Courts, which went

for mediation and almost 80% of the contested divorce cases settled at

mediation.

Fig. 2

Fig. 3 depicts the number of  cases mediated and settled across various commonly

contended legal matters at the family Courts, including maintenance, divorce and

child custody.

Fig. 3
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A Judicial officer who took charge of the BMC was initially sceptical of what

mediation could do. After a few months of  observing the enthusiasm, joy and comfort

of the litigants who participated in the process, in a discussion on mediation he

passionately stated, “Mediation is not an alternative. It is an option that every Indian

litigant is entitled to”.

Interplay of  Court Annexed and Private Mediation: A Necessary Prerequisite

When the ambit of  mediation expands beyond the pro bono voluntary service in

Court-annexed programs to the availability of private mediation, litigants benefit

from a wider choice of  mediators and mediation services. Court-annexed mediation

programs are unable to provide a choice of  mediator to the parties. The freedom to

choose a mediator, in private mediation, enhances the ‘voluntariness’ of mediation

and increases the acceptability of  the process.

Court-annexed mediation is an ideal platform for mediators to transition into the

world of private mediation. Mediators can improve their skills and earn a reputation

in the  Court-annexed program. They are kept motivated by the hope of a promising

career in mediation later. When they leave for greener pastures, they create space for

new mediators to enrol in the Court-annexed programs. As a result, the Court-

annexed programs are robust and become incubation centres for mediators of

excellence.

Centre For Advanced Mediation Practice (CAMP) - A case study for Private

Mediation

CAMP was set up in Bangalore in 2015. It has a panel of mediators and provides

private mediation services, following its own institutional rules. Wide variety of

disputes are being mediated at CAMP- cross border, family, matrimonial, construction,

property, transfer of  business etc. Bangalore being a hub for start-up companies,

founder disputes are mediated. Partnerships going wrong, oppression and

mismanagement in companies, petitions for winding up a company when money is

due, are some of  the major commercial cases that have been mediated at CAMP. 

Disputes pending in Courts are brought to CAMP when parties seek the ambience

and specialisations available at CAMP. It creates a unique space for dispute resolution

for those who stay away from Courts for several reasons. The need for confidentiality,

resolving disputes without tarnishing reputation, the need for an efficient process

and most importantly, the desire to resolve disputes without destroying relationships

are some of the reasons that keep parties away from Courts, while they continue to
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bear the burden of discord and conflict. Some examples of such cases mediated at

CAMP are as follows:

Reputation Concerns: A start-up company came for mediation at CAMP, but

did not want to use the word ‘mediation’ in their settlement agreement for restructuring

the ownership pattern. They instead preferred to call it ‘facilitated discussion’.

Any hint of  dispute could jeopardise their contracts with international parties.

Confidentiality was paramount.

Aversion to Litigation: An eighteen-year-old dispute between a developer and an

owner was brought to CAMP. The owner who was emotionally fragile had been

refusing to resolve the conflict, because he wanted to avoid Courts.

Avoiding Litigation Backlash on Child: The parents of  a disabled child could not

agree on the terms of  a family settlement that they wanted to draw up to secure the

interest of  their child. For them Court was a frightening option - further discord

between the parents would aggravate the condition of  the child.

The extensive convening and follow up practiced by skilled mediators in private

institutions like CAMP enable a very high percentage of settlement. This is also the

experience of  skilled mediators internationally.

As a legislation is currently not available to provide enforceability to a settlement

at mediation, parties have the option to:

1) Enter into a fresh contract.

2) File the settlement in Court for a decree, if the case has come from the Court.

3) In case of pre-litigation mediation, name the mediation process as a ‘conciliation’.

The Supreme Court in Afcons judgment has held that mediation and conciliation

are synonymous. The mediated settlement agreement is termed a ‘conciliator’s

settlement agreement’ which is equivalent to an arbitrator’s award under sec 74 of

the Arbitration and Conciliation Act, 1996.

CAMP has been creating an ecosystem for mediation in many ways, among

others: (a) mediating cases; (b) training mediators; (c) training advocates for advocacy

in mediation; (d) raising awareness of mediation in law schools and schools; (e)

providing internships for law students (f) leadership training for judges and

administrative staff of Court-annexed programs (g) awareness creation in the
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community through seminars and conferences (h) working towards a standalone

mediation legislation; and (i) research and writing on mediation to suit the Indian

environment.

Indian Stake Holders and their response to Mediation

The Indian Litigant

It is most often a pleasure, at mediation, to see the ‘Argumentative Indian’ disputant

once again claim her rightful place as the central figure to her dispute. She is able to

quickly revert to the relationship her forefathers had had with the traditional village

elder as the primary dispute resolver. She is comfortable, as the mediator is familiar

with her culture, her language, and she is able to tell her story along with others she

believes to be important to the dispute resolution process.

An experienced German lawyer who had observed mediations in Germany and

mediated cases in the United States, on interning for two months at the BMC, and

after observing mediations at Delhi and Chennai remarked, on a comparative basis

the Indian society is much more receptive to mediation. According to her, once they

understand the process, they can’t wait to take matters into their hands; their enthusiasm

and participation is unparalleled.

Mediators

At present, mediators at the Court-annexed mediation programs in India are

mostly practicing advocates. They have been rendering their services on a voluntary

and mostly pro bono basis (a minimal honorarium is paid). They set aside several hours

of the week (time taken for a single mediation can range from two to 40 hours or

more, depending on each case) to mediate cases.

In a general survey, most acknowledge that conducting mediations and facilitating

a resolution to disputes gives them satisfaction of a spiritual nature. Many in our legal

fraternity are thirsting to use their professional skills for peace building.

Judges

Judges are the most powerful influencers to lead parties to mediation. Experience

has shown that Judges could be sceptical and apprehensive about mediation. However,

those who have experienced the power of mediation through training or those who

are naturally and intuitively inclined to peace building are the converts/ believers.
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Bar

A novice in the profession may be threatened by mediation. A veteran cannot see

the justice in a system, which he misunderstands to be only a ‘compromise’. A senior

counsel, whose case was successfully resolved in mediation over a few sessions

remarked, ‘if cases resolve at mediation so fast, what is my pension plan?’ These are

the initial responses to mediation, faced by all countries when mediation is first

introduced. An attorney who is familiar with advocacy in mediation (which is very

different to advocacy in adjudication) recognises his major role in the success of

mediation. The planning, preparing, convening and participation is a big part of the

process and a major reason why the case resolves. These are opportunities for him to

charge his client and in a short span make the money and provide quick and

meaningful relief  to his clients. Client satisfaction is a gateway to more work. They

see the futility of imposing an adversarial process on parties who could otherwise

find their own resolution to the dispute. They see the wisdom of a solution crafted

by those who created, and are living, the problem. They experience the satisfaction

of the creativity in mediation. They even see the financial benefits when their reputation

spreads as advocates who help resolve disputes and bring about closure. Their time

is freed to take newer cases. In one instance, upon completion of  a mediation of  a

dispute, the lawyer of one of the parties remarked: “this is a silent revolution in our

administration of justice”.

Legislation for Mediation in Other Jurisdictions

Many countries around the world have enacted legislations to promote mediation

in the Courts and in private space. Some countries have both Court and private

mediation. It is pertinent to note that private mediation is well used in all these countries

and is progressively leading the movement of mediation. Examples of countries

having enacted legislation promoting mediation:

Italy

A new law in 2013 introduced an opt-out model in Italy as a pilot project, requiring

mandatory participation in mediation for civil disputes under 13 subject heads. As

per this legislation, parties and their lawyers, prior to initiating litigation, have to

undergo a compulsory initial meeting with a mediator, after which they can decide to

opt out of  the process. The lawyers are obliged to inform their clients of  pre-

litigation dispute resolution options in writing. There are no Court-annexed mediation

centres in Italy, resulting in several private mediation institutions operating in the

country. A few of  the private mediation institutions are run by the Italian Bar
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Association, Italian Chambers of Commerce, International Chamber of Commerce,

the ADR Group, and other private organisations and individuals who are registered

as accredited mediation providers with the Italian Ministry of Justice. Participating in

mediation has been incentivised in Italy as: (a) settlement (if applicable) is free of tax

up to a limit of • 50,000; and (b) tax credit on the mediation fee paid, up to • 500 in

case of a settlement and • 250 if there is no settlement, is available. The pilot project

has clearly been showing results as Italy moved up 49 places in the World Bank Ease

of  Doing Business Report in 3 years. In 2013, Italy held the 160th spot and moved to the

111th spot in 2016.3 It is pertinent to note that since 2016, ADR is a parameter in

determining the rankings for Ease of  Doing Business.

United Kingdom

The UK has several legislations that promote mediation. The Civil Procedure

Rules is one of the legislations in the UK promoting domestic mediation in the

country. The various legislations provide for confidentiality of  the mediation process

and enforceability of  mediated settlement agreements. Court-annexed mediation

programs are available at the county-court level, for smaller cases. There are several

private organisations, such as CEDR, the ADR Group and others, besides individual

mediators, who operate independently. Mediation in UK is regulated by a voluntary

organisation – Council for Civil Mediation.

Australia

The Civil Disputes Resolution Act, 2011 requires all parties in a dispute to file a

‘Genuine Steps Statement’ which specifies the steps taken towards a genuine and

sincere attempt to resolve the dispute, including through ADR. As per the statute,

lawyers are required to inform the parties and assist them to file the same. The Judge

may take account of  failure of  compliance of  this requirement and award costs.

Court-annexed mediation is available and private mediation is the well-used

option. Private organisations such as the Australian Mediation Association, The

Resolution Institute, Australian Bar Association and other private organisations and

individuals operate in the country. Statutes exist to regulate mediation organisations

and mediators.

3 Andrea Orlando, Italian Minister of  Justice at the World Bank Conference, Washington D.C.

(April 22, 2016). ‘Reform of the Italian Civil Justice System – Recent Measures and

Achievements’. Available at : http://pubdocs.worldbank.org/en/945411461601789807/Justice-

Reformand Results2016.pdf. (Last accessed: June 22, 2017).



40

United States of America

Mediation in the US is governed by individual State’s mediation statute. In an

attempt to ensure uniformity in mediation regulation the Federal Uniform Mediation

Act (“UMA”) was introduced in 2001, later revised in 2003. The UMA has been

enacted in 15 States.4 The mediation market in the US is fairly advanced with several

Court-connected programs and a plethora of organisations providing high quality

private mediation services such as JAMS, CPR, American Arbitration Association

and several other private institutions and individuals.

Brazil

The Brazilian Mediation Law, 2015 made enforcing contracts easier. If  there is a

mediation clause provided for in a contract, the parties shall attend the first mediation

meeting. If  a dispute is settled through mediation, prior to defendant’s summoning,

court fees shall not be due. This law provides for judicial mediation, out of court

mediation, as well as settlement of  disputes involving government and public entities.

Private organisations such as JAMS, CPR and others are operating in Brazil.

National Civil Procedure Code (NCPC) encourages judges, lawyers, public

defenders and members of  public prosecutor’s office to encourage ADR such as

mediation and conciliation.

Singapore

Mediation in Singapore is governed by the Community Mediation Centres Act

(CMCA), 1997, Rules of Court (Amendment) Rules, 2017 and Mediation Act, 2016.

The CMCA established and governs the Court-annexed programs (Primary Dispute

Resolution Centres). Support is given to private mediation in the following ways: (i)

establishment of statutory bodies like Singapore Mediation Centre; (ii) encouraging

independent organisations like Singapore International Mediation Centre, Harmony

Mediation Group LLP and others; (iii) imposing costs on parties that do not make

reasonable efforts at ADR; and (iv) providing tax and visa exemptions to non-

resident mediators.

Way Forward

The following are suggestions for better integration of  mediation into our system

of Justice:

4 ‘Legislative Fact Sheet – Mediation Act’.Uniform Law Commission – The National Conference of

Commissioners in Uniform State Laws. Available at: http://www.uniformlaws.org/Legislative

FactSheet.aspx?title=Mediation%20Act. (Last accessed: June 28, 2017).
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Court-annexed Programs

On studying various mediation centres in the country, some conclusions can be

drawn as prerequisites to build mediation centres as institutions of excellence, for the

future.

1. Strengthen collaboration between the Bench and the Bar to create institutions

of excellence for mediation.

Leadership of the Court-annexed mediation programs entirely by Judges will

result in the mediation programs modelling themselves, naturally and intuitively,

along adjudicatory lines. To experientially separate the processes of  mediation

from adjudication, it is important that administrators at mediation centres

include mediators who are non-judges. Statutory provisions to include such

non-judges on the administrative panels of Court-annexed mediation centres

would ensure that the authority of such non-judge administrators would not

erode over time.

2. Select mediators with passion and nurture their commitment

A new process is being established in the society. Each mediator has to be

carefully selected so that they are potential leaders, brand ambassadors and

earnest service providers.

At BMC, one mediator, over the last six years, singly mediated 1934 cases and

resolved 72% of them. These settlements are final and non-appealable. Currently

it is free for the parties. It comes at minimal cost for the administration of

justice. These are mediators who work tirelessly and relentlessly, earning only

an honorarium. It is time to ask if these heroes are being adequately rewarded.

Are we sustaining the motivation of our mediators?

3. Create a physical space that honours the practice

Mind-sets are being changed at mediation. The space must be conducive for

active listening, sharing confidential information and making decisions in a

comfortable and calm environment. Appropriate infrastructure lends credibility

to the process in the minds of the litigant, especially when the judge has put

pressure on them to participate

4. Sufficient funds

The liberal budgetary allocation for mediation by 13th Finance Planning

Commission is commendable. However, the allocation by the Central



42

Government was under the head ‘mediation awareness’. This prevented

expenditure for other important uses. There was a mismatch in the allocation

and the actual need. The 14th Finance Planning Commission further aggravated

the problem. The Centre changed its approach to the budgetary allocation

and urged the State Governments to use the additional fiscal space provided

by the commission in the tax devolution to meet expenses under fixed heads

for mediation. Unfortunately, since 2015, the State Governments are unable

to release sufficient funds, leaving mediation programs starved of  funds. Funds

are urgently needed for better mediation rooms, payment to mediators who

have rendered pro bono service for many years, on-going training for mediators,

training for judges to refer suitable cases to mediation, training for staff to

maintain the spirit of  mediation and others.

Private Mediation

Need for Standalone Legislation for Mediation in India

Legislation is required to enable the Indian litigant to confidently access mediation

in the private sector.

Currently, few statutes in India govern mediation. The Companies (Mediation

and Conciliation) Rules, 2016, for example, governs mediation of disputes arising

from the Companies Act, 2013. Section 442 of the Companies Act 2013 requires

setting up of the Mediation & Conciliation Panel at the National Company Law

Tribunals (“NCLT”). The Real Estate (Regulation & Development) Act, 2016 (section

32-g) requires amicable dispute resolution between the promoter and the buyers.

The Consumer Protection Bill (“Bill”) has already received cabinet assent and is

pending approval by the Rajya Sabha. Chapter V of the Bill deals with detailed

provisions for setting up of Consumer Cells at the District Commissions and the

State Commissions. For mediation to be embraced whole heartedly, these legislations

need to allow parties a choice of private or Court-annexed mediation.

There is an urgent need for an overarching mediation legislation that consistently

governs all types of  mediation in the country. A standalone legislation can address

enforceability of settlement agreements, accreditation and standards of practice,

confidentiality, privilege, conflict of  interests, voluntariness, self-determination and

other ethical concerns that would inevitably arise from mediation practice, thereby

rendering increased legitimacy for mediation. The drafting of such legislation needs

to be done with utmost concern and care, without impacting the creativity and

flexibility of  the process.
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Conclusion

As litigation has become more complex and time-consuming, as parties are looking

for creative and quicker resolutions, as lawyers become more familiar with

mediation and negotiation, and as underfinanced Courts are struggling to cope,

demand for mediation will rapidly increase. We have no choice. Mediation has to be

integrated into our system of justice by strengthening our Court-annexed and private

mediation services.

At this juncture, I quote Derek C. Bock, former President of  Harvard University:

“Over the next generation, I predict, society’s greatest opportunities will lie in

tapping human inclinations towards collaboration and compromise rather

than stirring our proclivities for competition and rivalry. These may be the

most creative social experiments of our time”.

*****
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Abstract

Modern markets and technological developments have largely contributed

to the betterment of consumers with ease of access to quality and safe

goods and services. But, the fact of  life is that consumers are still victims

of unscrupulous and exploitative trade practices. While consumer fora are

there for effective redressal, the fora are burdened with heavy backlog of

cases and poor administration that the consumer has to wait for years to

get the relief. This is proved by the verdict of the Supreme Court very

recently wherein it constituted1 a Committee to examine the working of

consumer fora in India. The finding of the committee2 pointed towards

a dismal picture and show how the redressal system at the District, State

and National level has been losing sheen over the years. In its report, the

committee observed that the fora constituted under the Consumer

Protection Act, 1986 do not function as effectively as expected due to a

poor organisational set-up, grossly inadequate infrastructure, absence of

adequate and trained manpower and lack of qualified members in the

adjudicating bodies. The committee had also pointed to red-tapeism and

corruption in the system that is leading to increasing inefficiency in the

timely disposal of cases. Thus, a tool that was meant to empower the

consumers against any kind of exploitation to this date remains toothless.

Also, as per the National Consumer Disputes Redressal Commission

(NCDRC) statistics3, there are 4,19,894 cases pending across national, state

and district fora out of which 3,00,087 cases are pending in district fora

* Director, CUTS International, Jaipur, Rajasthan.

** Policy Analyst, CUTS International, Jaipur, Rajasthan.

1 On 14 January 2016 SC constituted a three member Committee presided by Justice Arijit

Pasayat, a former  Supreme Court judge.

2 State of  U.P v. All U.P. Consumer Protection Bar Association, Writ Petition (C) No. 164 OF

2002 (Supreme Court of India).

3 As on 15 May 2017.
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alone. In the light of this data and issues by the dispute settlement

mechanism, this paper presents the various advantages and solutions

rendered by alternate dispute mechanisms in the interface of consumer

law. This paper looks into the need of  consumer organisations in terms

of creating awareness about various alternate dispute mechanisms that

consumers can avail of and the benefits it can yield and why they are

necessary in the present context.

Introduction

Urgency to sensitise consumers to exhaust alternative remedies to settle their

grievances before reaching a consumer forum is becoming vital and imminent due

to the reasons mentioned above, which is where Alternative Dispute Resolution

(ADR) could be brought in. ADR means resolving a dispute outside of the courtroom

and usually comprises early neutral evaluation, negotiation, conciliation, mediation,

and arbitration. It may or may not involve a neutral third party who assists both the

parties to a dispute to arrive at a mutually agreeable solution to the problem between

them. The entire process is more flexible compared to court procedure as, it allows

parties to be actively involved in settling their own dispute. More importantly, it is

often easier to carry forward the relationship between the two parties if one uses

ADR, as it is a far less adversarial approach when compared to the usual court

system.

However, resolving disputes always through ADR is never a solution. At times,

court adjudication would be the better solution as some grievances, due to various

reasons, cannot be settled.  For instance, there may be situations where the consumer

may face the problem of power imbalances particularly when the affected party is

an individual consumer and the other side is a large multinational company. Also,

when the consumer is less informed and not skilled enough to estimate his actual

loss and negotiate effectively for suitable compensations, judicial intervention is

warranted. So, ADR offers the consumer just another alternative and it never intends

to keep the court away from the dispute scene.

While a range of  different ADR bodies have been set up over the years. However,

important gaps remain, particularly, in terms of  consumer awareness of  such different

bodies. More importantly, consumers should realise that ADR attempts to promote

a more harmonious solution in which there are no winners and losers. The Working

Group Report on Consumer Protection4 had also underlined its importance, wherein

4 Report of  the Working Group on Consumer Protection, (Vol. II, Subgroup Report, Planning

Commission, Government of India, 2012-17).
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it stated that ADR, and particularly mediation, is the most suitable method for a

country like India.

An increase in awareness of ADR bodies among consumers can thus, largely

ease the otherwise growing pressure on consumer fora. For this to achieve, efforts

should be taken to propagate its existence vigorously among consumers across states.

ADR in India

The Supreme Court of India has, in many cases,5 encouraged the settlement of

disputes through an institutionalised ADR mechanism. However, it was in Afcons

Infrastructure Ltd. case6 the Supreme Court held that all consumer disputes including

disputes where a trader/supplier/manufacturer/service provider is keen to maintain

his business/professional reputation and credibility or product popularity; disputes

between suppliers and customers; disputes between bankers and customers; disputes

between developers/builders and customers are suitable for ADR processes.

The recent launch of the Integrated Grievance Redress Mechanism (INGRAM)

portal and Online Consumer Mediation Centre (OCMC) aids consumers to this

existing system. The INGRAM portal is a one stop initiative where a consumer can

browse through existing grievance redressal mechanisms available across various

sectors and choose the appropriate mechanism to lodge his grievance online.  It acts

as a central registry for lodging consumer complaints. The portal also provides

complainant the facility to track the status of the case. In case the consumer is not

satisfied with this approach, he can approach the appropriate Consumer Forum.

The National Consumer Helpline is also accessible through this portal, wherein a

consumer can call to seek information, advice or guidance for his queries, complaints

and guidance. The OCMC aims to resolve consumer disputes both through physical

as well as online mediation through its platform. It is an innovative tool as it offers

consumers better access to justice through quick and easy redressal mechanism.

The Consumer Protection Bill, 2015 also proposes mediation as an ADR

mechanism. The mediation will be under the protection of consumer fora and a

mediator is appointed by the National Commission or a State Commission or a

District Commission, as the case may be. The mediator will mediate the dispute

between the parties to the complaint by facilitating discussion between parties directly

or by communicating with each other individually.

5 Salem Advocate Bar Assn. (II) v. Union of  India (2005) 6 SCC 344; K. Srinivas Rao vs. D.A

(2013) 5 SCC 226 (Supreme Court of India).

6 Afcons Infrastructure Ltd. vs. CherianVarkey Construction Co. (P) Ltd.(2010) 8 SCC 24.
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Inspite of these initiatives,  many consumers do not know whom to approach in

case of dispute. Significant number of medical negligence and malpractices that

occur in rural areas go unchallenged as consumers are ignorant and hardly aware of

redressal mechanisms.

Not much study is done to highlight in general the effectiveness of such ADR

schemes in India.  Consumer Unity and Trust Society (CUTS) in the year 2012

conducted a survey under the study “State of  the Indian Consumer 2012”. The

survey was conducted across 88 districts, spread across 19 states and three union

territories of  India. One of  its finding was 53 percent of  consumers surveyed had

not heard about redressal mechanism and only 0.3 percent has approached consumer

for a for grievance redressal. The study also showed that, of the 47 percent of

consumers who did know about other redressal mechanisms, only 28 percent believe

that it is easily accessible to common people. Besides, only 0.1 percent of those

surveyed have approached sector ombudsman for redressal.

Similar is the case with regards to national consumer helpline and banking

ombudsman. Though the total number of complaints registered keeps increasing

each year, overall the awareness is much lower across various states. (Refer table 1

and 2.)

Table 1: State Wise Calls received at NCH (2015-16)7

7 Annual Report of National Consumer Helpline, 2015-16.

Haryana 6.59

Uttar Pradesh 14.92

Rajasthan 5.53

J&K 0.71

Punjab 2.51

Himachal Pradesh 0.60

Uttarakhand 1.09

Bihar 5.07

State Complaints

Received

(%)
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Jharkhand 1.77

Gujarat 4.80

Madhya Pradesh 4.36

Maharashtra 12.13

Chhattisgarh 1.23

Telangana 0.80

Andhra Pradesh 1.92

Goa 0.19

Karnataka 5.07

Tamil Nadu 2.34

Kerala 0.96

Odisha 1.24

Meghalaya 0.05

Arunachal Pradesh 0.03

Nagaland 0.04

Sikkim 0.04

Mizoram 0.01

Tripura 0.12

Assam 0.74

Manipur 0.03

West Bengal 6.62

Andaman & Nicobar Islands 0.02

Lakshadweep Islands 0.00

Table 2: Total Percent of  Complaints Received During 2013-16 at Office

of Banking Ombudsman8

8 Annual Report on Banking Ombudsman Scheme, 2015-16.

Office of Banking

Ombudsman(OBO)

Complaints

Received

(%)(2013-16)

Ahmedabad 5.74%
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Bengaluru 4.98%

Bhopal 5.59%

Bhubaneswar 2.96%

Chandigarh 4.44%

Chennai 8.40%

Guwahati 1.29%

Hyderabad 5.74%

Jaipur 4.53%

Kanpur 9.35%

Kolkata 4.71%

Mumbai 11.99%

New Delhi 21.92%

Patna 4.86%

Thiruvananthapuram 3.49%

Such low level of awareness about ADR is not just in India but in other parts of

the world too. The European Parliament had once recognised that ‘only a small

percentage of citizens know how to file a complaint with an ADR entity’.9 Retailers’

awareness of  ADR procedures is also rather limited in EU, and increased only very

slightly between 2012 and 2014.10 Just above half of all retailers (54 percent) say they

know any ADR entity, be it in their own sector or in any other sector.

Thus, lack of consumer awareness of mediation and other means of redressal is

a major barrier towards effective consumer protection and this need to be addressed.

Complaining and getting effective redress can reduce or even negate consumer

detriments and can help reinforce consumers’ confidence in the otherwise complex

market environment.

 9 Suquet, J,’ Mobile Technology and Consumer Empowerment: An Application for Online

Consumer Mediation in Catalonia (Geoconsum)’ (European Journal for Law and Technology,

Vol. III, 2012).

10 The Consumer Conditions Scoreboard: Consumers at Home in the Single Market, 2015 Edition,

ISSN 2466-9687. Available at: http://ec.europa.eu/consumers/consumer_evidence/

consumer_scoreboards/11_edition/docs/ccs2015scoreboard_en.pdf.



50

ADR and Consumer Organisations

Consumer organisations are the best choice to foster mass awareness about ADR

across the country as such organisations are aware of the ground realities and problems

faced by consumers. Their research and studies about how markets work and their

persuading capacity with the governments can easily help them succeed to convince

the consumers about the importance of ADR.

They can enlighten consumers by explaining, in greater detail, the features of

ADR and advising when it could be best used to solve disputes.

At the same time, awareness programs about ADR targeted towards urban

sector and among educated masses could be focused on online dispute resolution,

INGRAM portal and OCMC. But for that, the consumer organisations need to be

thoroughly educated about these new initiatives.

Facilitating visits and encouraging discussions with various redressal representatives

too, can contribute towards the rise in awareness of  the working knowledge of

such redressal systems.

A few things that prevent active involvement of such consumer organisations

are lack of sufficient resources and inadequate support from the Government. Even

if funds are provided, the amount is often very nominal. Another major hurdle is

the absence of  training, expertise and professionalism within consumer organisations.

Most consumer organisations across the country, except for a few reputed ones,

lack these basic skills. Hence, their ability to educate and connect with the rural

masses on such a crucial topic remains a question.

Conclusion

In this note, we have evaluated the role of consumer organisations in promoting

ADR mechanisms and highlighted how a reasonable decision taken by an aggrieved

consumer can lessen the burden of  existing legal systems. Consumer organisations

have always worked for the betterment and empowerment of  the consumers and

have spread attentiveness to create a healthy society for the sake of  every consumer.

The recent initiatives taken by the government to vigorously promote ADR in

consumer disputes will certainly boost the confidence of the consumer organisations

to work towards spreading awareness about the same. This is a beneficial change

which can positively affect each and every individual for broader awareness about

the consumer rights. Educating more than 134 crores of  consumers who are

segregated into different categories based on income, domicile, education etc., on
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matters of consumer interests is a herculean task but certainly not an impossible one.

For that, bringing all consumer organisations together and supporting them with

adequate resources is vital. Also encouraging more number of consumer organisations

in every possible remote area can aid such sensitisation programmes to penetrate

more deeply and effectively among the rural masses.

*****
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Abstract

India is presently in a fast track mode to promote itself as an international

dispute resolution and commerce hub. With growing number of

international consumers from India and Indian suppliers catering to

international consumers, there is need to create a robust alternative dispute

resolution (ADR) mechanism for international consumer disputes. This

is especially important owing to the distinct characteristics of consumer

disputes: low claim value, high volumes and requirement for speedy

settlement for effective grievance redressal. Presently, the Indian laws do

not provide for ADR mechanism for consumer disputes which is slated

to change with the Consumer Protection Bill, 2015. Further, there is also

a lack of enforcement mechanism for international settlement

agreements. Since Arbitration and Conciliation Act, 1996 coupled with

the New York Convention only cater to commercial disputes and the

Indian Consumer Protection Act, 1986 excludes purchases made for

commercial purposes, the enforcement of arbitral awards in international

consumer matters becomes a grey area which has not come up for review

before a court in India yet. Most consumer matters are resolved through

mediation in India by court annexed mediation centres under Section 89

of Code of Civil Procedure, 1908. A strong mechanism coupled with

online dispute resolution mode shall go a long way in projecting India

as a strong international consumer market.

Introduction

It has been scientifically proven that regardless of  varied culture, history, climatic

conditions and physical attributes, the neuroscience behind our decision making

 * Advocate & Mediator, New Delhi.

** Advocate & Mediator, New Delhi.
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remains the same throughout the world.1  This also leads to similar perception bias

for human beings around the world. Philosophically put, it reminds us that no matter

how much more evolved we think we are as compared to other humans around the

world, in the end we are all made of the same pith and substance and, of the same

flawed perceptions. The history of  mistakes repeat themselves in one form or the

other. Same is the case with the problems with enforcement of  foreign awards,

judgments and mediated settlement agreements in international consumer disputes.

The enforcement proceedings of a foreign award, judgment or mediated

settlement agreement are marred by a defined set of  problems internationally. The

most common question raised in all enforcement proceedings internationally is on

the breach of natural justice or public policy of the jurisdiction.2 The second common

hurdle is the process of enforcement which may be technical, expensive and time

consuming in varying proportions. Other common hurdles are questions raised on

the competence of the tribunal or foreign jurisdiction, non-arbitrability of the subject

matter of the dispute and the validity of agreements based on which the award,

judgment or settlement is made. India as an enforcement jurisdiction is not different

in this regard.

Present Framework in India

Consumer disputes in India are not a different subset from other civil disputes

when it comes to enforcement of  international awards and settlement agreements.

Presently, India does not have a defined alternative dispute resolution framework for

resolution of  domestic or international consumer disputes. On the domestic front,

the Consumer Protection Bill, 2015 which is slated to replace the present Consumer

Protection Act, 1986 provides for mediation of  consumer disputes. But the Bill in its

present draft does not have extra territorial jurisdiction and shall not effectively cover

international consumer disputes. The present Consumer Protection Act, 1986 does

not have provisions for alternative dispute resolution for consumer disputes per se.

However, in the author’s experience, many court annexed mediation centres across

India undertake mediation of consumer matters for speedy resolution. This entire

framework, however, does not foresee resolution of international consumer disputes

which has become a real possibility with increasing online consumerism in India.

1 Nicholas Wright and Karim Sadjadpour, The Neuroscience Guide to Negotiations with Iran, THE

ATLANTIC (January 2014), available at: https://www.theatlantic.com/international/archive/

2014/01/the-neuroscience-guide-to-negotiations-with-iran/282963/.

2 The public policy exception is almost universal. It is found at Article 34(b)(ii) of the UNCITRAL

Model Law that expressly provides that an arbitral award may be set aside if it contravenes

public policy. It is also found under Article V(2)(b), the New York Convention.
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EU Model for International Consumer Disputes

Perhaps the best example for a seamless international consumer market and resultant

dispute resolution model is the European Union. With the creation of European

Union, twenty-eight countries of Europe created an open market for free movement

of  goods, services and individuals with a unified currency to boost inter-country

trade. With good foresight, the European Union adopted directives and regulations

on alternative dispute resolution for inter country consumer disputes3 and online

dispute resolution (“ODR”) for inter country consumer disputes4 to allow consumers

and traders to resolve their disputes without going to court in an easy, fast and

inexpensive way. As per the directive, each country is required to incorporate within

its legislative framework provisions for resolution of inter country consumer disputes

as per the tenets of the directive. Although the directive deals with conflict of laws

situations, the directive itself does not specifically provide for ease in enforcement

proceedings. Hence, it is again up to each Member State of  the European Union to

ease enforcement through its domestic laws.

Foreign Awards

Generally speaking, enforcement of foreign awards is comparatively easier than

enforcement of  foreign court judgments and mediation settlement agreements. India

is a signatory to the New York Convention and the Geneva Convention. The

Arbitration and Conciliation Act, 1996 recognises awards under these conventions

and has made separate provision for their enforcement.5

The hurdles facing enforcement proceedings may seem primarily judicial at first

but are in fact legislative as well as judicial. The definition of a foreign award under

the New York Convention is restricted to an award which is considered commercial

as per the laws of India. Hence, there are difficulties in enforcement of arbitral

awards which shall not be considered commercial6 in nature including international

consumer disputes. This is more so in the context of  the definition of  a ‘consumer’

under Consumer Protection Act, 1986 which logically excludes any person who

3 Directive 2013/11/EU of May 21, 2013, on alternative dispute resolution for consumer

disputes.

4 Regulation (EU) No 524/2013 of May 21, 2013 on online dispute resolution for consumer

disputes.

5 Part II of the Arbitration and Conciliation Act, 1996 deals with the enforcement of foreign

awards. While Chapter I provides for enforcement of  awards under the New York Convention,

Chapter II provides for enforcement of awards under the Geneva Convention.

6 Sec. 44, Arbitration and Conciliation Act, 1996.
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purchases goods for commercial purposes from the definition of  a consumer.7 Since

we are yet to see an international consumer arbitral award being challenged before a

court of law in India or facing difficulty in enforcement, we are yet to know how the

court may react to such an argument. Another such impediment is the enforcement

of ex parte awards which shall not be allowed if it is proved that the party was not

provided proper notice of  the arbitration proceedings.

These problems are more legislative and the hands of the judiciary are tied

regardless of  their receptiveness. As was aptly summarised by Roscoe Pound, “If  the

law is a mere game, neither the players who take part in it nor the public who witness it can be

expected to yield to its spirit when their interests are served by evading it…Thus the courts, instituted

to administer justice according to law, are made agents or abettors of  lawlessness.”8

Another impediment is that of  the ‘unruly horse’ of  public policy. But this

impediment was contributed in equal measure by the judiciary as well as the legislature

of  India. Before 2015, the term ‘public policy’ was given widest import possible

while considering the enforcement of foreign as well as domestic awards in India.

Foreign awards enforced before 2015 could be set aside for being patently illegal as

per laws of  India9 or even for failing on the Wednesbury Principle.10 In making such

a judgement, the court would require an inquisition into the facts or merits of the

dispute which would be nugatory to the purpose of  enforcement. It was observed

with time that the ground of an award being patently illegal was also given wide

interpretation and misused to stall enforcement.

However, in recent times, making India a desirable international forum for dispute

resolution has become an important priority of the Indian government. India is in

the race of replicating the international commercial dispute jurisdiction model adopted

by Singapore, Hong Kong, London and International Chamber of Commerce,

Paris. The Law Commission of  India was given the task of  identifying the pitfalls in

the arbitration law of India and a consequent amendment was introduced in 2015 to

tame the unruly horse of public policy and plug other loopholes in domestic and

international commercial arbitration of India.11

7 Sec. 2(d), Consumer Protection Act, 1986.
8 Roscoe Pound, The Causes of Popular Dissatisfaction with the Administration of Justice (Presented

at the annual convention of the American Bar Association in 1906).
9 Oil and Natural Gas Corporation Ltd. v. Saw Pipes, 2003 (5) SCC 705.
10 Which entails an investigation into the action of an authority and whether they have taken into

account matters which they ought not to take into account, or, conversely, have refused to take
into account or neglected to take into account matters which they ought to take into account and
if  in doing so, they came to a conclusion so unreasonable that no reasonable authority could ever
have come to it.

11 The Arbitration and Conciliation (Amendment) Act, 2015 (3 of 2016) with retrospective effect
from 23 October, 2015.
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After the amendment has come into effect, the definition of public policy of

India has been given a narrow interpretation to restrict judicial scrutiny and intervention.

Now, a foreign award cannot be set aside for being ‘patently illegal’ to the laws of

India owing to express exclusion. A foreign award can be refused enforcement on

the grounds of public policy only in the following limited cases:

a) Award induced or affected by fraud or corruption;

b) Violation of the confidentiality principles of a conciliation proceedings;

c) Contravention with the fundamental policy of  Indian Law, or

d) Conflict with the most basic notions of morality and justice.

It is heartening to see judgments of various judicial forums during this period of

reform reflect the intention of  the legislature to restrict judicial intervention in

enforcement proceedings. The courts of  India are now of  the opinion that once

parties have chosen a foreign law and jurisdiction to govern their contract, the domestic

court shall not go into the merits of the matter or entertain objections as to the

competence of the arbitration tribunal, validity of arbitration agreement or

consideration of procedural defects in the foreign arbitration (such as admissibility

of evidence).12

There are, of course, certain regulatory compliance requirements which should

be kept in mind before commencing enforcement proceedings. Recently, the Reserve

Bank of India (foreign exchange regulator in India) questioned the enforcement of

the arbitration award between the Japanese Docomo group and Indian Tata group

on the grounds that the arbitration award was in violation of the foreign exchange

law of  India.13 However, the judiciary played Zeus in the dispute by requesting Reserve

Bank of India to provide the regulations which shall restrict the transfer of settlement

amount from Tata to Docomo and based on the response of  the regulator, has

cleared the path for enforcement of the arbitration award and payment of settlement

amount to Docomo.14 Compliance with foreign exchange laws and anti-trust laws

of India during enforcement remain a major checkpoint. Obtaining an expert opinion

12 POL India Projects Limited v. Aurelia Reederei Eugen Friederich GmbH and Others, Arbitration

Petition No. 76 of  2012 (High Court of  Bombay); AirconBeibars FZE v. Heligo Charters Pvt

Ltd., Commercial Arbitration Petition (L) No. 208 of  2017.

13 Foreign Exchange Management Act, 1999.

14 NTT Docomo Inc. v. Tata Sons Ltd. O.M.P (EFA)(COMM.) and IAs 14897/2016, 2585/2017

(High Court of Delhi).
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on regulatory compliance requirements of India especially foreign remittance

requirements and acquisition of immovable property before commencing

enforcement proceedings is advisable.15

Mediated Settlement Agreements

The jurisprudence on the enforcement of mediated settlement agreements is

comparatively less developed in India.

India is presently at a nascent stage of development when it comes to mediation.

Although the movement for mediation in India is catching pace, the jurisdiction shall

take a few years more to incorporate internationally accepted practices into its

jurisprudence. However, when it comes to mediation, all is not lost. Mediation is an

accepted form of  alternative dispute resolution and a first resort dispute resolution

mechanism. It is gaining wide acceptance in case of commercial disputes and is

provided for as a dispute resolution mechanism under Section 442 of Indian

Companies Act, 2013. For other forms of  domestic civil mediation including

mediation of consumer disputes, Section 89 of the Code of Civil Procedure provides

for reference of matters to mediation and the settlement agreement has the force of

a decree of a court in India.

However, there is no separate law governing enforcement of foreign mediation

settlements in India. Hence, a mediated settlement agreement is required to be enforced

as any other agreement in India. The non-receptiveness of these proceedings is

aptly captured in the Doing Business in India 2017 ranking of  World Bank

which places India at 172 rank among 180 countries in the ease of enforcement of

contracts. If  a foreign mediation requires terms of  settlement to be enforced in

India, it may be a good idea to conduct the mediation where the parties deem fit but

execute the settlement agreement in India. This way, the parties can enforce the

mediation settlement agreement with the force of a court decree in the courts of

India through a shorter route.

The problem of pendency of cases in the Indian courts adds to the problem of

enforcement. With the Judge-Population Ratio of  18 Judges per million as on

December 31, 2015, the Indian judiciary is under-staffed in comparison with other

 15 For example, foreign citizens are not allowed to acquire immovable property in India. Remittance

of amounts for particular purposes requires prior approval of Reserve Bank of India. Stringent

prohibitions exist in relation to remittance to jurisdictions which are not Financial Action Task

Force (FATF) compliant.
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countries.16  The 2013-2015 statistics show that the judicial system is able to tackle the

flow of  fresh cases. In 2013, the institution was 1.86 crore with the disposal of  1.87

crore cases. In 2014 the institution stood at 1.92 crore and disposal at 1.93 crore

cases and in 2015 the figure of institution was 1.90 crore while disposal was 1.83

crore. Over the last three years period, the pendency has remained at 2.68 crores,

2.64 crores, and 2.74 crore cases respectively. In contrast to these figures, the Indian

subordinate judiciary has a sanctioned judicial workforce of merely 20,558 officers

and a working strength of  16,176 officers. Keeping these figures in mind, it is simple

arithmetic to conclude that the existing judicial officers are not sufficient to keep pace

with the existing situation. Measures are underway to establish special courts for

commercial matters and segregate commercial disputes for resolution through

arbitration or mediation first to reduce the fresh flow of cases into an already burdened

judiciary.17

However, the existing pendency in Indian courts is so vast that it is bound to

affect the time required in other matters which have no recourse except the courts of

India such as enforcement proceedings for foreign awards, foreign judgments and

mediated settlement agreements. Consequently, the enforcement proceedings of

mediated settlement agreements may take as long as five to seven years. Again, India

is in a turbo mode of  policy and legal changes. This average time for enforcement

of contracts and foreign judgments is expected to come down in a few months for

commercial disputes owing to the recent establishment of commercial courts in

India.18 Similarly, in consumer disputes, the enactment of  Consumer Protection Bill,

2015 will provide recourse to mediation in domestic consumer matters at least.

Going back to Roscoe Pound, these are impediments which cannot be directly

attributed to the receptiveness of  courts in enforcement proceedings. These are matters

of  policy, resource availability, planning and processes.

Although the neuroscience of decision making is universal across the world, the

way problems are perceived and dealt with are different in different jurisdictions.

16 The U.S. Judiciary, at the state trial courts level alone, in 2011, had a Judge Population Ratio of

approximately 102 per million. Australia, in 2012, commanded a Judge Population Ratio of

approximately 48 judges per million. England and Wales, in 2015, had a Judge Population Ratio

of 56 Judges per million. China, which compares best to India in terms of population with

1,360 Million population in 2013, had nearly 2,00,000 Judges in 2011, commanding a Judge

Population Ratio of 147 Judges per million.

17 Subordinate Courts of India: A Report on Access to Justice 2016, Centre for Research and

Planning, Supreme Court of India, available at  http://supremecourtofindia.nic.in/

Subordinate%20Court%20of%20India.pdf .

18 Under the Commercial Courts, Commercial Division and Commercial Appellate Division of

High Courts Act, 2015.
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When it comes to inconvenience, Indians are a patient lot. They tend to wait till the

problem is out of hand before expressing their discomfort much like a frog in

boiling water. They also have a difficulty to say ‘No’. As a corollary, they devise

different leeway and temporary arrangements to deal with their problems so much

so that Indians have a word which defines this ‘Jugaad’.

The Jugaad to the slow pace of  judicial process in India is the efficiency of  its

interim orders. The judiciary is very receptive in allowing foreign judgment debtors

obtain list of assets for enforcement and placing stay on creation of encumbrance or

sale of  such assets. The charge of  the judgment debtor shall be second to any existing

charge on the property. The process of  collection of  information and obtaining

interim stay can be completed by a judgment debtor in a duration of one to six

months.

However, this method of temporary fixes does not present a solution to consumer

disputes where claims are much smaller and stakes are low. Consumers opting to

buy goods from an international source generally consider their investment lost if the

product/ services delivered are not of  optimum quality or fit for purpose. Similarly,

Indian manufacturers and retailers who cater to international consumers may end up

getting sued in other countries without an effective ADR mechanism. This may be

manageable for big conglomerates but it will mean death of a start-up or small and

medium enterprise (SME). To come true on the Start-up India and Make in India

campaigns, it is important to give legislative legitimacy to alternative dispute resolution

mechanisms in international consumer disputes.

Cross Cultural Implications

Apart from the vanilla hurdles discussed above which are a problem with

enforcement of foreign awards, decrees and agreements all over the world, it is

important to discuss the cross-cultural hurdles which one should be aware of while

commencing enforcement proceedings in any foreign jurisdiction.

India is a high context country where hierarchy is of prime importance. This is

emphasised most in the bar and bench of  the Indian courts. Psychologically, once

any person has been given the power to decide for others, supervise on procedure

and audit errors, it is difficult to change the perception and approach. There are

various cases where merits of matters decided by foreign jurisdiction have been

analysed or faulty interpretation of  foreign law taken. To reverse these errors, the

litigant enters the vicious circle of appeal which continues over various layers of the

judiciary. In some unfortunate cases, where the party against whom enforcement
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proceedings were initiated tastes blood of erroneous success, matters may go till

the highest court of appeal until no recourse for further delay in enforcement is

available.

Regardless of procedural, legislative and cultural issues, India is moving in the

direction of  development and making the most of  available commercial opportunities.

India in its bid to become an international jurisdiction of dispute resolution and

manufacturing activities is streamlining its laws and judicial processes at a fast rate.

If  the speed of  reform continues, India will become one of  the convenient

jurisdictions for enforcement of foreign awards, decrees and settlement agreements

in time to come.

Online Dispute Resolution and the Way Ahead

When talking of international consumer disputes, it is important to put in a good

word for online dispute resolution. In a country like India with a population of 1.3

billion implementation and process form two thirds of  the action required for impact.

Consumer disputes have the distinct characteristics of low claim, high volume and

requirement of speedy conclusion for actual grievance redressal. Especially in

international consumer disputes where the service provider and consumer belong to

two different jurisdictions, if parties can login to an online dispute resolution forum

and resolve their dispute with the assistance of a third-party neutral, the objectives of

low cost and speedy disposal are adequately met. When it comes to online consumer

dispute resolution, various projects are coming up in India. But India is still in a

nascent stage.

With growing consumerism and number of businesses catering to international

consumers, it is important for India to develop a robust ADR and ODR mechanism

for resolution of  international consumer disputes. This is well explained in the EU

directive on ADR for consumer disputes which India should pay heed to:

“The disparities in ADR coverage, quality and awareness in Member States

constitute a barrier to the internal market and are among the reasons why

many consumers abstain from shopping across borders and why they lack

confidence that potential disputes with traders can be resolved in an easy, fast

and inexpensive way. For the same reasons, traders might abstain from

selling to consumers in other Member States where there is no sufficient access

to high-quality ADR procedures. Furthermore, traders established in a

Member State where high-quality ADR procedures are not sufficiently

available are put at a competitive disadvantage with regard to traders that
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have access to such procedures and can thus resolve consumer disputes faster

and more cheaply. In order for consumers to exploit fully the potential of the

internal market, ADR should be available for all types of  domestic and

cross-border disputes covered by this Directive, ADR procedures should comply

with consistent quality requirements that apply throughout the Union, and

consumers and traders should be aware of the existence of such procedures.”

*****
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Abstract

With the courts burdened with crores of cases and ineffective

implementation of Consumer Protection Act, 1986, the scope for

alternative dispute resolution (ADR) methods has widened. While ADR

provides flexibility, saves time and costs, Online ADR has more potential

for amicable and swift resolution of disputes through the use of

technology. Online Consumer Mediation Centre (OCMC) is an initiative

by the National Law School of India University (NLSIU) sponsored by

Ministry of Consumer Affairs, Government of India which provides an

e-platform for both the e-consumers and e-commerce companies to

resolve their disputes out of court. The platform set up at NLSIU offers

e-negotiation and e-mediation for the parties to settle amicably in either

synchronous or asynchronous way. This innovative initiative marks

beginning of new era in the field of consumer justice delivery in India.

This article focuses on the success of the online mediation initiative carried

out by National Law School of  India University, Bengaluru.

Introduction

E-commerce has evolved and has gained importance in the present economy.

E-commerce offers the consumers a wide range of  products and services and also,

the businesses find huge potential for consumers. Also, the number of  internet users

has gone up in the world including India.1 As a result, the number of e-commerce

* Chair Professor, Chair on Consumer Law and Practice & Director, Online Consumer Mediation
Centre, [Ministry of Consumer Affairs, Government of India], National Law School of India
University, Bengaluru, India.

** Research Scholar, National Law School of  India University, Bengaluru, India.
1 According to a report by the Internet and Mobile Association of India and market research firm

IMRB International, the number of Internet users in India is expected to reach 450-465 million
by June, 2017 which is 4-8% higher than from 432 million in December 2016. It is important
to note that in the report that the overall internet penetration in India is currently around 31%
and in rural India 163 million internet users (around 17% of total users are present.
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transactions have increased multifold. A large number of  new businesses and services

have also evolved around the world and the concept of B2C commerce has also

expanded especially inter-state and cross-border transactions.2

With the increase in e-commerce transactions, the number of disputes are bound

to increase. Therefore, effective measures/mechanism for resolving these disputes is

necessary and should be given importance. The e-trade should not slow down because

there is no proper dispute resolution mechanism in place. This hurts the economy of

the nation considering the potential it holds in the cross border sales.

An effective dispute mechanism should generally include speedy justice and

convenience. Consumers including those who have small value claims should also

have access to a forum where there is swift justice. Consumers should be given an

opportunity and access to assert their rights.

Consumer ADR in India

Consumerism is an important function of  government, legislature and the judiciary.

With the rapid growth of e-commerce companies, the consumerism has a faced a

little setback. With the increase in purchases, the number of disputes are bound to

increase manifold in the next twenty years. The traditional courts are already burdened

with the disputes and unable to dispose cases timely. Alternative modes of  disputes

resolution need to be utilized.

Alternative Dispute Resolution (ADR) is a mode of dispute resolution without

the intervention of  the courts. In other words, ADR is out of  court settlement. The

use of ADR for resolving conflicts has been done since time immemorial. ADR

adopts adjudicatory and non-adjudicatory methods to resolve the dispute.3

The technique of ADR is an effort to design a workable and fair alternative to

our traditional judicial system. It is a fast track system of dispensing justice. There

are various ADR techniques viz. arbitration, mediation, conciliation, mediation-

arbitration, mini-trial, private judging, final offer arbitration, court-annexed ADR

and summary jury trial.

2 According to a report published by Forrester Research, India is the fastest growing e-commerce

market in the world and could overtake USA which stands in second position after China.

3 Shivaraj S. Huchhanavar, In Search of  True “Alternative  To Existing Justice Dispensing

System in India, available at: http://www.commonlii.org/in/journals/-NALSARLawRw/2013/

2.pdf.
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These techniques have been developed on scientific lines in USA, UK, France,

Canada, China, Japan, South Africa, Australia and Singapore. ADR has emerged as a

significant movement in these countries and has not only helped reduce cost and

time taken for resolution of disputes, but also in providing a congenial atmosphere

and a less formal and less complicated forum for various types of  disputes.4

ADR can be utilized for resolving consumer disputes. The advantage of  ADR is

that it is more flexible and avoids seeking recourse to the courts. In conciliation/

mediation, parties are free to withdraw at any stage of time. It has been seen that

resolution of disputes is quicker and cheaper through ADR. The parties involved in

ADR do not develop strained relations; rather they maintain the continued relationship

between themselves.

The purpose of ADR is to resolve the conflict in a more cost effective and

expedited manner, while fostering long term relationships. ADR is in fact a less

adverse means, of  settling disputes that may not involve courts. ADR involves finding

other ways (apart from regular litigation) which act as a substitute for litigation and

resolve civil disputes, ADR procedure are widely recommended to reduce the number

of  cases and provide cheaper and less adverse form of  justice, which is a lesser

formal and complicated system.5

The Report of  the Working Group on Consumer Protection, 2012, suggests that

the Consumer Protection Act, 1986 has been ineffective and lacks proper

implementation. The problems include huge pile of pending cases (approx. 4 lakhs)

and also lack of will in appointment of members to the fora, low compensation

packages etc.6  Several other reports published by agencies such as CUTS international7,

Indian Institute of Public Administration8 etc. also imply that Consumer Protection

Act, 1986 has been ineffective and there is a shift towards ADR.

4 Iftikhar Hussian Bhat, Access to Justice: A Critical Analysis of Alternate Dispute Resolution

Mechanisms in India, available at: http://www.ijhssi.org/papers/v2(5)-/version-5/

G254653.pdf.

5 Yona Shamir, Alternative Dispute Resolution Approaches and their Application, available at:

http://unesdoc.unesco.org/images/0013/001332/133287e.pdf.

6 Report of  The Working Group On Consumer Protection Twelfth Plan (2012-17) Volume - II

Subgroup Report Government Of India Department Of Consumer Affairs Ministry Of

Consumer Affairs, Food And Public Distribution.

7 CUTS-International, State of The Indian Consumer Analyses of the Implementation of the

United Nations Guidelines for Consumer Protection, 1985 in India, (2012) available at: http:/

/www.cuts-international.org/Cart/pdf/State_of_the_Indian_-Consumer.pdf  .

8 IIPA, Evaluation Report on Impact and Effectiveness of  Consumer Protection Act, 1986,

(2013), available at :  http://www.consumereducation.in/ResearchStudyRepo-r ts/

cpa_exec_sum.pdf .
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Off late even Judges have started recommending ADR to avoid court cases

including consumer fora. In Afcons Infrastructure Ltd. and Anr V. Cherian Varkey

Construction Co. (P) Ltd. and Others in its decision dated 26th July 20109, held that All

consumer disputes suitable for ADR. Paragraph 19 of the judgement states that,

“19. All other suits and cases of civil nature in particular the following categories

of  cases (whether pending in civil courts or other special Tribunals/Forums) are

normally suitable for ADR processes:

(i)  All cases relating to trade, commerce and contracts, including

- disputes arising out of contracts (including all money claims);

        -     disputes relating to specific performance;

        -     disputes between suppliers and customers;

        -     disputes between bankers and customers;

        -     disputes between developers/builders and customers;

        -     disputes between landlords and tenants/licensor and licensees;

        -     disputes between insurer and insured;”

The Supreme Court in Patel Roadways Limited v. Birla Yamaha Limited10  clearly

observed that a proceeding before the Consumer Forum comes within the sweep

of  term “suit”. The Supreme Court in Economic Transport Organisation, Delhi v. Charan

Spinning Mills Private Limited and Another11 and Ethiopian Airlines vs Ganesh Narain Saboo12

decided on 9 August, 2011 reiterated the principle stated in Patel Roadways Limited13.

This means that the consumer fora has the power to refer the cases where it feels

appropriate as under Section 89 of the Code of Civil Procedure to any of the ADR

methods.

The present perception among the law fraternity is that ADR offers a quicker and

cheaper alternative to the court system, when disputes cannot be resolved between

the consumer and the business directly. It is also a question whether the greater

9 Afcons Infrastructure ltd And. v. CherianVarkey Construction Co.(P) Ltd and others (2010) 8

SCC 24.

10 Patel Roadways Limited. v. Birla Yamaha Limited (2000) 4 SCC 91.

11 Economic Transport Organisation Delhi v. Charan Spinning Mills Private Limited and Another

(2010) 4 SCC 114.

12 Ethiopian Airlines v. Ganesh NarainSaboo AIR 2011 SC 3495.

13 Patel Roadways Limited Case, Supra note 10.
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availability of ADR might strengthen consumer protection and improve consumer

confidence.

Problems in Consumer Fora

Law Commission (2009) has emphasised that speedy justice is the privilege of

every contesting individual. There is no denying the statement delay frustrates justice.

In the present set-up it regularly takes 10 – 20 – 30 years or significantly more years

before a matter is at last decided. In the recent past, litigation has expanded

tremendously. The population growth, improved financial conditions, lack of  tolerance

and materialistic way of  life may be some of  the causes. As of  late, one Hon’ble

Judge of Delhi High Court ascertained that 464 years will be required to clear the

overdue cases with the present quality of the judges in that High Court. The position

may not be that desolate but rather is as yet disturbing.14

A study was conducted by the Indian Institute of Public Administration. The

study revealed that the Consumer Protection Act, 1986 although has been in operation

for the last 30 years, but there are deficiencies and shortcoming in respect of its

effective implementation and operation. The purpose of the three tier quasi-judicial

structure was to give quick and inexpensive justice to the consumers; however, the

machinery is riddled with many problems making it difficult for the complainant to

get justice in the prescribed time. The problem is further aggravated by the low level

of  awareness among the consumers. Even after 30 years of  the consumer movement,

concerns are being raised regarding the level of awareness of the consumers in spite

of many steps taken at the central and state government level to generate awareness

among the masses.15

If Consumer Protection Act was framed for speedy disposal of cases then why

the need for focus on ADR in consumer dispute resolution? The answer lies in the

report of the CUTS International. There are various issues with the consumer forum.

The consumer fora are becoming similar to regular civil courts, with Presidents (legal

individuals) requesting a more formal methodology i.e. the Code of  Civil Procedure.

14 Report No. 222 of  Law Commission of  India, Need for Justice-dispensation through ADR

etc., (2009). There are other Law Commission reports which gave importance to ADR for

resolution of  disputes such as: Report No. 230 of  Law Commission of  India, Reforms in the

Judiciary – Some Suggestions, (2009). Report no. 238 of  Law Commission of  India, Amendment

of Section 89 of the Code of Civil Procedure, 1908 and Allied Provisions, (2011). Consultation

Paper on ADR and Mediation Rules Law Commission of India, Ministry of Law & Justice,

Government of India, Papers Presented in International Conference on ADR and Case

Management, May 3 - 4, New Delhi, 2003 also shows that ADR has gained importance.

15 Patel Roadways Limited Case, supra note 8.IIPA Report.
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Infrastructure and management are also major issues. In some cases, the forum has

even requested that complainants connect with advocates, notwithstanding when it is

not by any means required under the Consumer Protection Act. There have been

occurrences when the National Consumer Disputes Redressal Commission (NCDRC)

has taken over five years to choose cases. As of  late, the National Commission was

alluding cases for arbitration and the Supreme Court needed to mediate to control

this illegitimate practice. Every one of these elements have brought about dissatisfaction

among the consumers. The appointments of  Presidents and Members is another

issue. Previously, Members were delegated on the premise of  their associations instead

of  merit. Presently, the framework has improved significantly because of  a change in

the law requiring a selecting committee to appoint them. Because of extremely poor

pay, suited individuals are not pulled in to these positions.16

The Report also  makes an observation of  the findings such as the first point of

contact for aggrieved consumers grievance reporting is 5% consumers approaching

sellers; 2% consumers approaching company; 0.3 % consumers are approaching

consumer forum; 0.1 consumers approaching ombudsman; 93.4 % consumers are

nor approaching anywhere.17 Therefore Online Consumer Mediation Centre is

established to cater the need of 93% of consumers who have not approached

anywhere to get justice.

Criticisms of ADR in consumer dispute resolution

Apart from the above criticisms on the remedy from judiciary, there are certain

drawbacks in the ADR methods as well. Arbitration has become similar to regular

courts with lot of adjournments and traditional procedure rather than avoiding the

whole procedure of  civil adjudication. Also, with no statutory backing, mediation

has been used sparingly for resolving disputes.18 In spite of  the introduction of

Section 89 to Code of Civil Procedure and decisions of the Supreme Court reflecting

the importance and advantages of ADR, the number of litigants and potential litigants

opting for ADR methods has not increased. This is largely due to two factors, namely,

the convenience (especially agreeing to place of arbitration/mediation) and too much

time taken to resolve the issues.19

16 CUTS-International, supra Note 7.

17 Ibid.

18 176th report of  the Law Commission (2001), Justice B.P. Saraf  Committee (2004), the report

of the Departmental Related Standing Committee on Personnel, Public Grievances, Law and

Justice (2005) and the 246th report of the Law Commission (2014) highlight the drawbacks in

the regulation of ADR.

19 Many e-commerce companies under their terms and condition state that the sitting of arbitration

shall be in a particular city which sometimes the consumers might feel as an unfair clause.
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Need for Online Dispute Resolution

Mainly because of above mentioned reasons, a new way to resolve issues has

evolved. Online Dispute Resolution (ODR) refers to use of ADR methods online.

The use of  technology to resolve disputes is the latest innovation in the field of

dispute resolution. ODR is thought to supplement existing ADR methods to address

disputes quickly and adequately using technology and the Internet. ODR brings

considerable advantages over traditional litigation.20 It empowers consenting parties

to create their own agreements and provides a greater degree of control over the

dispute resolution process and the decision. In addition, it allows transacting parties

to select neutral third parties to arbitrate, particularly professionals who are experts in

the subject matter of the dispute. Compared to the constraints of procedures and

precedents that judges are compelled to follow, ODR methods offer flexibility of

methods and also the freedom to not be represented by a legal practitioner.

Evolution of ODR in India

Technology in ODR serves as the fourth party in the ODR process. The interplay

of  information technology (IT) and ADR is integral to the process. The Supreme

Court of  India has been instrumental in carving out space for ODR in the Indian

legal landscape. The Supreme Court has recently affirmed the techno-legal facets

that the modern justice system requires. Upholding the validity of  video-conferencing

as a mode of taking evidence and testimony from a witness, the Supreme Court has

made several intriguing observations in State of  Maharashtra v. Praful Desai 21 even

calling the virtual reality the actual reality. The Apex Authority has been upfront

regarding the necessity of infusing IT in the present legal system. It held in Grid

Corporation of  Orissa Ltd. v. AES Corporation22 that “When an effective consultation

can be achieved by resort to electronic media and remote conferencing, it is not

necessary that the two persons required to act in consultation with each other must

necessarily sit together at one place unless it is the requirement of law or of the ruling

contract between the parties.”

Online Arbitration, also known as Cyber-Arbitration, relies on the principles of

the Arbitration and Conciliation Act and the Information Technology Act. The

Supreme Court has affirmed the validity of  online arbitration in Shakti Bhog v. Kola

20 Julio César Betancourt and Elina Zlatanska, Online Dispute Resolution (ODR): What Is It, and

Is It the Way Forward? Available at: http: //papers.ssrn.com/sol3/papers.cfm? abstract_ id

=2325422.

21 State of  Maharashtra v. Praful (2003) 4 SCC 601.

22 Grid corporation of  Orrisa Ltd v. AES Corporation AIR 2002 SC 3435.
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Shipping Ltd 23 and Trimex International v. Vedanta Aluminum Ltd.24  by holding that the

essence of an online arbitration agreement is valid as long as it is compliant under

Section 4 and 5 of the IT Act read with Section 65B of the Indian Evidence Act,

1872. Further, the agreement should be in conformity to Section 7, 12-18 of  the

A&C Act while the parties are aware of the nature of process and governing law

they have chosen in consultation with each other.

As evident through jurisprudential opinion, the A&C Act and the IT Act are

adequate to aid an ODR process in India, especially cyber-arbitration with certain

grey areas. Technology-aided mediation clauses have a huge potential in the growing

e-commerce industry in the country. The International Chamber of  Commerce (‘ICC’)

has formulated certain guidelines for conducting online arbitration.25

Online Consumer Mediations in India

Realizing that there is enormous potential for online consumer mediation in India,

the Ministry of Consumer Affairs, Government of India has sanctioned an initiative

of  the National Law School of  India University, Bengaluru. The Online Consumer

Mediation Centre (OCMC) is established at National Law School of  India University,

Bengaluru under the aegis of Ministry of Consumer Affairs, Government of India.

The Centre aims to provide for a state-of-the-art infrastructure for resolving consumer

disputes both through physical as well as online mediation through its platform.

The mission of  the Centre is to provide innovative technology for consumers

and organisations to manage and resolve conflicts and to propel online mediation as

a first choice to resolving consumer disputes.The Centre runs with a vision to provide

for an innovative online mediation tool that affords consumers better access to justice

through quick and easy redressal mechanism and at the same time provide opportunity

for businesses to maintain good customer relations. The core Values of  the Centre

include Easy accessibility, Security, Confidentiality, Cost-effective, Neutrality and

Integrity.26

23 Shakti Bhog v. Kola shipping Ltd AIR 2009 SC 12.

24 Trimex International v. Vedanta Aluminium Ltd(2010) 3 SCC 1.

25 The ICC recognizes using telephone or video conferencing for procedural and other hearings

where attendance in person is not essential and use of IT that enables online communication

among the parties, the arbitral tribunal and the Secretariat of the Court under case management

techniques. This recognition is given under the ICC Arbitration Rules, 2012 available at: http:/

/www.iccindiaonline.org/ARBITRATION2012RULES.pdf.

26 http://onlinemediationcenter.ac.in/.
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The process

OCMC offers two services: e-negotiation and e-mediation. To avail the services,

a consumer who feels aggrieved over a sale or goods or services will have to register

on the website by providing his/her Name, Age, Gender, Address, City, State,

Country, Mobile No., Email, Password, Confirm Password, Identity Proof  (which

may be Aadhar No. or Voter ID).

After registration, the consumer will have to choose the e-commerce company

against which he has grievance from the list. If  the company’s name doesn’t appear,

the Centre will add it within a day or two upon e-mail request. After selecting the

company, the consumer must enter the order/bill/receipt number. Thereafter, he/

she will be directed to the payment page where Rs. 100 (one hundred rupees only)

has to be paid only through any of the modes prescribed.

Once the payment is made, the consumer will be taken to the e-platform where

he will fill his grievance against the company and produce proofs/documents/records

of  grievance. The intake form requires the following details to be filled by consumer:

Transaction details–Purchase date, Receipt date, value of  goods/service, nature of

dispute, description of issue.

Once the details are entered and documents are uploaded, the case will be put for

review. OCMC will check if  the case falls under scope of  their rules. If  yes, the case

will be accepted and business will be contacted immediately. If  no, then the case will

be closed and there will be no refund. Consumers and businesses are required to

read and understand the terms of  dispute resolution through OCMC before seeking

any redressal.

When the case is accepted, the parties will get chance to negotiate the dispute or

escalate it to mediation. If escalated, the Centre will appoint a suitable mediator

for the case. The mediator will, considering the case and circumstances, adopt various

techniques to settle the case amicably. In short, the procedure is explained below:
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Fig. 1. OCMC work flow

Functioning of the Centre

The Centre offers an e-platform specially made to handle e-consumer disputes

for the parties to settle amicably and out of  court. The Centre performs better than

the traditional courts and the consumer fora as under27:

27 The Mediation Rules, Code of Conduct and other documents based on which the analysis is

made is available at: website http://onlinemediationcenter.ac.in/.
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1. Scope of dispute resolution

The Centre caters to the current need for swift remedy for e-consumers and

the e-commerce companies. The Centre provides scope for resolving disputes

through online negotiation and online mediation. The Centre accepts cases from

those who have an agreement to resolve the dispute through mediation and

also referral from regular courts and consumer fora.

2. Regulation and applicability

The Centre is self-regulated but follows the principles of Supreme Court

Mediation Manual.28 It has framed its own Mediation Rules and Code of

Conduct for parties, mediators, the Centre and other participants. The Centre’s

value of transparency is visible in the effective date mentioned in the website.

Most of the websites do not show the date of effectiveness of any rules,

terms of  use etc. The Centre also has empaneled mediators who have undergone

40-hour mediation training program as specified by the Supreme Court of

India.

3. Disclosures

The Centre has shown great transparency in dispute resolution through

publication of  Mediation Rules, Code of  Conduct, Terms of  Use and Privacy

Policy online. Also, the fee is nominal i.e. Rs. 100/- which is collected as

administrative charges. Also, there is no additional and hidden charge for the

dispute resolution which includes both online negotiation and online mediation.

4. Choice of dispute resolution

Either party can choose for online negotiation or mediation. The parties have

option to resolve it among themselves without the involvement of third party

neutral. When the parties have agreed to seek help of mediator, the Centre will

appoint a suitable mediator from its list of empanelled mediators published

online. The parties are not given option to choose the mediator which seems to

be a drawback but the fact the mediators work pro bono and very minimal fee

is charged shows that the parties are at a disadvantageous position.

28  Mediation Training Manual of  India is prepared by the Supreme Court for the purpose of

training. The same is available at: sci.nic.in/MEDIATION%20TRAINING% 20MANUAL%

20OF%20INDIA.pdf.
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5. Flexibility

5a. Flexibility in commencement

There are no documents to be sent to the Centre. The consumer who feels

aggrieved has to register himself  by giving this details on the website and register

the case on the e-platform after paying the fee of  Rupees one hundred. All

documents can be uploaded on the e-platform and during any stage of  dispute

resolution.

5b. Process flexibility

The Centre provides for e-platform which can handle both synchronous and

asynchronous forms of  communication. The e-platform supports text based

negotiation and mediation with 24X7 accessibility. This means that parties can

make proposal for settlement or make any communication at any time he finds

leisure and at any place. The parties at no point of time are required to come to

the Centre to attend any kind of session. This kind of flexibility must be exploited

by the parties. The time and energy saved is invaluable through the flexibility

provided.

6. Power to opt out of  e-platform

The parties can opt out of the online negotiation and mediation during any

stage without assigning any reasons. The role of  the Centre is high here because

the parties need to be educated about the benefits of online settlement including

the enforcement of  these settlements. It is the duty of  the Centre to raise

awareness of  the advantages the ODR platform brings to the parties.

7. Timeline for dispute resolution

The Centre as said already aims at swift resolution of  disputes. The Rules strictly

provide the timeframe available for parties to get the matter resolved. Settlement

through negotiation must occur within 7 days and mediation within the next 23

days, if unresolved. Parties or the mediator can request for additional time in

case where there is a possibility of settlement.

8. Confidentiality

The Centre offers complete confidentiality of documents and all communications

including the terms of  settlement agreement if  agreed to between the parties.

The Centre will not disclose any communication unless mandatory under the
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laws of  the country. The Centre’s Code of  Conduct prohibits taking of

screenshots of the communications made and the Rules state clearly that the

parties will not use this in the courts of  law.

9. Participation

The Centre accepts cases against all e-commerce companies. There is no limitation

of  number of  cases that can be filed against a company. Any number of  cases

can be filed against any number of  companies. The Centre has obtained a

mandate from the Ministry of Consumer Affairs, Government of India which

mandates all the e-commerce companies in India to participate in the process.

Also, a letter has been obtained which states that the business organisations shall

encourage the member companies to participate in the process.

10. Other good practices

10a. Feedback system: The Centre has put in place a feedback form for the parties

to provide their comments on the use of  the e-platform. The feedback are

kept confidential and will be used for improvements.

10b. Stakeholders’ meetings: There is an advisory council consisting of

representatives of  various stakeholders and eminent personalities. The advisory

council meets periodically and reviews the working of the Centre. The

suggestions of  the advisory council are implemented by the Centre.

10c. Compatibility: The e-platform is easily accessible not only on computers or

laptops but mobile as well. Consumers need not worry about owning a

computer to get the settlement.

Recognized process around the world

Online ADR is recognized throughout the world. There are many government

sponsored ODR platforms across the globe. Some of  them include:

a. Australia: The New South Wales Civil Administrative Tribunal (NCAT) has

started a web based tool for resolving the disputes while admitting that it

saves time and cost. It recognizes all the principles that the OCMC follows

including the fact that technology based solutions are workable in consumer

disputes.29

29 New South Wales Civil Administrative Tribunal, Online Dispute Resolution Pilot, available at:

www.ncat.nsw.gov.au/Documents/ncat_online_dispute_resolution_pilot.pdf.
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b. Canada: An Online Dispute Resolution tool is made available by the state of

British Columbia online for consumers to file a case in the form of  self-help

and mainly focuses on debt collection. A very similar process is adopted by

the OCMC with addition of mediation module and inclusion of all B2C

online transactions.30

c. United Kingdom: UK is setting up online courts which involves e-negotiation

and e-mediation for certain kind of  disputes including consumer disputes.

The project fully sponsored by the Country will be set up and available by the

end of 2017.31

d. China: China is far ahead in ODR services by state than any other developing

country. Online Dispute Resolution Center was established in 2004 and it is

setting up online courts for resolution of disputes online for e-commerce

transactions in one of  its provinces.32

e. Singapore: The State Courts in Singapore have introduced an electronic case

filing and management system, called the Community Justice and Tribunals

System (CJTS) on July 10, which allows parties involved in ‘Small Claims’

disputes to file claims and access court e-services from the comfort of  their

homes or any place with an internet connection. CJTS offers an electronic

diary to schedule hearing dates and timeslots for accepted applications. Users

will be able to look up their case details online, view submitted documents

and correspondences from court and check hearing dates. The system also has

an e-Negotiation feature, which allows the parties to negotiate and reach a

settlement on the disputed claims without having to go to the courts.33

UNCITRAL Draft Model for ODR

The Report of  Working Group III of  United Nations Commission on

International Trade Law (Online Dispute Resolution) was released in the Forty-ninth

30 The Business Practices and Consumer Protection Authority Act established the Business Practices

and Consumer Protection Authority as a not for profit corporation without share capital and

consisting of a board of directors. It provides for the governance of the organization. ODR is

administered by Consumer Protection BC.

Online Dispute Resolution Portal - Consumer Protection BC, available at: https://

www.consumerprotectionbc.ca/odr.

31 Courts and Tribunals Judiciary | Online Dispute Resolution (ODR), available at: https://

www.judiciary.gov.uk/reviews/online-dispute-resolution/.

32 XU Junke, Development of  ODR in China, available at: https://law.pace.edu/lawschool/

files/iicl/odr/Xu_Junke.pdf.

33 Priyankar Bhunia, Singapore launches e-filing and e-negotiation for Small Claims, available at:

http://odr.info/.
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session at New York held from 27 June-15 July 2016. The report under Section 1 of

Proposal for an outcome document states, “One such tool is online dispute resolution

(‘ODR’), which has emerged as having the potential to provide a simple, fast, flexible

and effective option for the resolution of such disputes, in particular when they

relate to low-value transactions. ODR encompasses a broad range of  approaches,

including the potential for hybrid processes including both online and offline elements.

ODR systems can be designed to facilitate communications in an efficient and user-

friendly manner, in order to obtain an outcome without the need for physical presence

at a meeting or hearing. ODR can provide a more cost-effective alternative to

traditional approaches, the latter of which in some cases may be overly complex,

costly and time-consuming in light of the nature and value of the dispute. As such,

ODR represents significant opportunities for access to dispute resolution by buyers,

manufactures and sellers concluding cross-border commercial transactions, both in

the developed and developing world.”34

European Union

The EU has addressed the use of internet for dispute resolution in its ‘Directive

on electronic commerce’ (98/0325 (COD)). The first part of article 17 of the directive

states:

‘Member States shall ensure that, in the event of disagreement between an

Information Society service provider and the recipient of  the service, their legislation

does not hamper the use of  out-of-court schemes, available under national law, for

dispute settlement, ‘including appropriate electronic means’.

Regulation (EU) No 524/2013 of the European Parliament and of the Council

of 21 May 2013 on online dispute resolution for consumer disputes and amending

Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Regulation on consumer

ODR) recognizes the advantages of ODR and also realized the need and  importance

of  ODR platform for all e-consumers. It states in the objects and purpose of  the

Regulation that35,

“ODR offers a simple, efficient, fast and low-cost out-of court solution to disputes

arising from online transactions. However, there is currently a lack of  mechanisms

34 UNCITRAL, 49th Commission Session Documents, available at: www.uncitral.org/uncitral/

en/commission/sessions/49th.html.

35 EUR-Lex, available at: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%

3A32013R0524.
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which allow consumers and traders to resolve such disputes through electronic means;

this leads to consumer detriment, acts as a barrier, in particular, to cross-border

online transactions, and creates an uneven playing field for traders, and thus hampers

the overall development of online commerce.”

Ministry of  Law and Justice, Government of  India

There are two initiatives which is instrumental to development of ODR in India

carried out by the Government. One is the setting up of e-courts and the other is the

discussions about the inclusion of  ODR in National Litigation Policy.

The e-Courts Project was conceptualized on the basis of  the “National Policy

and Action Plan for Implementation of  Information and Communication Technology

(ICT) in the Indian Judiciary – 2005” submitted by e-committee, Supreme Court

of  India with a vision to transform the Indian Judiciary by ICT enablement of

Courts.

E-committee is a body constituted by the Government of India in pursuance of

a proposal received from Hon’ble the Chief Justice of India to constitute an e-

committee to assist him in formulating a National policy on computerization of

Indian Judiciary and advise on technological communication and management related

changes.

The e-Courts Mission Mode Project, is a Pan-India Project, monitored and funded

by Department of Justice, Ministry of Law and Justice, Government of India for

the District Courts across the country. On 7th August 2013, Hon’ble the Chief  Justice

of  India launched the e-Courts National portal ecourts.gov.in of  the e-Courts Project.

More than 2852 Districts and Taluka Court Complexes have secured their presence

on the National Judicial Data Grid (NJDG) portal ecourts.gov.in and are providing

Case Status, Cause lists online with many of  them also uploading orders/judgments.

The data of more than 7 crore pending and disposed of cases and 3.3 crore orders/

judgments of District Courts in India is available on NJDG at present.36

The Centre’s two stage dispute resolution system has been recognized by the

Ministry of Law and Justice in its recent meeting held on June 12, 2017. The

Department of Justice said that government is a party in 46% of 3 crore pending

cases in India. In its Action Plan to reduce government litigation, the Department has

36 The plan is being implemented in phased manner. The first e-court was opened at Hyderabad

High Court by Justice Madan B. Lokur who heads the e-committee. The website to access e-

courts is http://www.ecourts.gov.in/ecourts_home/.
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proposed a similar model being used by OCMC, NLSIU for resolving the disputes

online. It also states that the parties will use negotiation first and if unresolved,

mediation must be initiated by nodal officers or panel of  officers. Total 30 days is

given to resolve the dispute. On failure to resolve, the case will be referred to arbitration.

The Department has also mentioned that this will be included in the National Litigation

Policy which will be released soon.37

Online mediation centres backed by the government is visible in many countries

including developing countries. India has established its consumer mediation centre

only in the year 2016. But the dispute resolution mechanism provided by OCMC is

no less than any other resolution centre in the world. But it is to be noted that the

Centre requires constant support and guidance including sound financial assistance

from time to time.

Findings

The use of  an e-platform such as OCMC established at OCMC holds advantage

over traditional and other alternative fora. ODR will benefit the consumers in the

following ways: Firstly, the consumers can file their complaints online in their home

or office. Secondly, they can negotiate and try to resolve directly with the companies

online. Thirdly, they get the flexibility of  getting it resolved by sitting in office, home,

restaurants, parks or any other place they want. Fourthly, they can give out a bid or

reply to a bid at any time of  the day/night they want. Fifthly, all communications are

kept confidential between them. Sixthly, it is very cost and time effective. Seventhly,

e-mediation process where e-mediator can be appointed online by their consent/

nominated on their behalf  and the whole process is also online. Eighthly, the

conversation again being a record can test the impartiality of the mediator in check.

Ninthly, settlement is also online which is binding and enforceable under the Arbitration

and Conciliation Act, 199638 or as an e-contract. Lastly, e-mediation always ends in

win for both parties.

There are several limitations which need to be addressed by the Centre and the

Government:

a. The Government needs to acknowledge and make resolution of disputes

relating to e-commerce mandatory for all the consumers and businesses.

37 Apoorva Mandhani, Law Ministry Deliberates Ways to Reduce Government Litigation Accounting

for 46% of  Pending Cases, available at: http://www.livelaw.in/doj-deliberates-ways-reduce-

government-litigation-accounting-46-pending-cases/.

38 Sriram Panchu, MEDIATION LAW AND PRACTICE 305 (Lexis Nexis Publication, 2nd ed., 2015).
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b. The Centre and the Government has to give awareness to the public about

the advantages of resolving the disputes amicably online.

c. The Government should bring out a separate legislation for regulating

mediation in the country.

d. The Centre needs to enhance the performance of  the e-platform to include

the other category of cases such as:

1. Inclusion of B2B and C2C disputes

2. Providing multi-party participation in the platform i.e. not just the buyer

and e-commerce company but also the sellers.

3. The platform should expand the case base from e-consumers to all kinds of

consumers also including mass litigants.

4. The Centre should built an indigenous platform which it is capable of  for

better protection of  privacy and confidentiality.

e. The Government should push the companies in making mediation mandatory

before approaching the courts or fora.

f. The Consumer Protection Bill, 2015 which pending before the Parliament

mandates that the Government set up mediation cells attached to district

forum, state commissions and National Commission. The Government can

utilize this opportunity to set up online mediation cells in some districts at

least on a pilot basis. In order this to happen, the Government should also

develop software which can be used by the consumer dispute redressal

machinery.

g. Moreover, there should also be a convergence of various ministries including

Ministry of  Electronics and Information Technology, Ministry of  Consumer

Affairs, Ministry of Corporate Affairs and Ministry of Law and Justice. An

inter-ministerial committee could be set up review the ODR feasibility in

India.

h. The Government should also enter into agreements with the industry

associations for promoting the use of online mediation centres so that there

is full participation and co-operation from the businesses. Businesses also

have a duty to provide the authorized officer details who will be involved in

resolving the disputes and update them timely.
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The above improvements can be performed if  there is strong support from the

Government through financial aid and assistance to the Centre. The Government

should look at the role of the Centre in the long run and its relevance in the

contemporary internet society. Many countries view ODR as a game changer in the

dispute resolution area. India should not lag behind these developments occurring all

over the world. It needs to set up a permanent online mediation centre fully supported

and sponsored by the government.

Conclusion

Online Dispute Resolution uses one or more of the ADR methods and aids in

swift resolution of  disputes. It possesses great advantage including saving time and

cost. The National Law School of  India University, Bengaluru has shown a path for

the government to frame a new litigation policy for India. This litigation policy should

focus on delivering consumer justice fast and at a low cost. The government must

view ODR as the future. India cannot lag behind in these futuristic developments

when the UNCITRAL Draft Model Rules for ODR are at developmental stage, the

EU has already adopted the ODR for consumer dispute resolution and China is

setting up online courts for consumers. There is enormous potential for online

mediation in India provided there is recognition and support from the Government.

A new policy which encourages and guides the private ODR administrators is also

the need of  the hour.

*****
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Common Mistakes in Mediation

Dr. B.S.Patil*

Abstract

ADR or “Alternative Dispute Resolution” is an attempt to devise machinery

which should be capable of providing an alternative to the conventional methods

of resolving disputes. This article concentrates on highlighting the common

mistakes which negotiators commit while mediating or negotiating. This article

will be helpful to both negotiators as well as mediators to do self-study and

improve over it. Knowing the mistakes would make negotiators to avoid it and

for mediators could be alert to such tactics.

Introduction

ADR (alternative Dispute Resolution)1 has become a buzz word. It looks like;

everybody is busy in catching the ADR bus. As testimony to this statement we can

see mushroom growth of ADR competitions at Law Schools, these were developed

to teach and harness ADR skills, in addition to the orientation of the Law Schools

another interesting growth also confirms this understanding i.e. mushroom growth

of  ADR associations and institutions.

Associations and institutions are attempts to institutionalize the ADR process. The

institutionalization can iron out all the rough edges and drawbacks in the concept and

process of  ADR. It also brings uniformity in process, and most importantly, individual

heroisms including whims and fancies could be curtailed to a large extent.

Institutionalization also infuses confidence in disputant.

Another advantage of institutionalisation is, it helps to instil idea ADR into the

mind of reasonable man. Therefore, the idea of ADR has graduated to a next level,

where institutions of ADR are going to propagate the idea. This process of

institutionalization assures that the idea of  ADR would be long lasting. On the other

hand, sadly, institutionalisation ensures that the idea wouldn’t progress or evolve. As

* Assistant Professor, V M Salgaocar College of  Law, Goa.

1 The debate rages on the use of  word ‘Alternative’. Many are of  the opinion that it should

‘appropriate’. The debate is dealt with at the later part of the discussion.
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mentioned above institutionalization brings in uniformity in addition it will also bring

in rigidity. However, to live long this sacrifice is necessary.

The ADR buzz has even caught up with legislatures. They are one of  the major

instrumentality in bringing this word and concept into prominence.2  There is a need

to study on the influence of international community (specifically by business

community) on Indian legislatures to shift the focus from judiciary to ADR. During

the penultimate decade of  the previous century, there were two important documents

propagated by the UNCITRAL3 institution at Hague. These documents were

concerning Arbitration and Conciliation. The influence of these documents culminated

into the Arbitration and Conciliation Act in the year 1996. In addition to 1996 legislation,

the legislature finding ADR as a fool-proof answer to the perennial and cancerous

disease called ‘Docket Explosion’. This belief or faith has given much needed push

to the concept of the ADR.

Along with legislatures, judiciary also developed fondness to this word ADR.

This led to series of historical developments like, establishment of Supreme Court

ADR centres and similar centres at High Court levels. However, Judiciary encourages

the ADR on one hand and on the other it is reluctant to grant complete freedom to

the parties and private persons (like Arbitrator, Mediator, Conciliator and Negotiator).

They continue to exercise strangle hold on the proceedings.4  The ‘fear of  injustice’ or

‘fear of  exploitation’ has made them opt for this dichotomy. This fear still lingers on,

however, as the acceptance of  ADR rises, the fear tends to lose its grip. The day is

not far, when the judiciary will express same faith in ADR as expressed by others.

Professionals are not lagging behind, after initial reluctance, now they have largely

accepted this new system of  resolution of  disputes. The acceptance is not yet complete,

legal Professionals do involve themselves in mediation or arbitration process, but it is

far from satisfactory. Mediation is the major contributor for the development of

concept of ADR in India. This concept enjoys confidence of the disputants after

Arbitration.

2 Through amendment of Civil Procedure Code in the year 2002 and steady growth and

development of court annexed mediation centres all over India are the testimony for the

statement. Before this amendment, series of attempts were made under Arbitration and

Conciliation Act, Family Courts Act, Industrial Disputes Act.

3 United Nations Commission on International Trade Law.

4 The contention gets support from series of judgements which made arbitrator subordinate to

Court proceeding which was never envisaged by the legislature while enacting Arbitration and

Conciliation Act.
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The skills of the mediator ensure the success of mediation. But it will remain as a

half-truth if  the negotiating parties are not given due credit for the success. Therefore,

‘successful’ mediation is the combined effort of  both mediator and negotiator.

The mediation as a skill has not completely developed in India. The law professional

with experience of  a decade or two, will not be able to understand the niceties of  the

mediation. The exposure to law profession brings in a kind of rigidity which is fatal

for mediation.

This article concentrates on highlighting the common mistakes which negotiators

commit while mediating or negotiating. This article will be helpful to both negotiators

as well as mediators to do self-study and improve over it. Knowing the mistakes

would make negotiators to avoid it and for mediators could be alert to such tactics.

Common Mistakes

Aggressive negotiation is the most common mistake. ‘Aggressive’ means, a person

being harsh on the other party, also on problem. The party is trying to gain maximum

from the negotiating table can be termed as ‘win-lose’ negotiator. He firmly believes

that mediation is designed for own benefit. He believes in grabbing all possible gains

rather than creating a value on the mediation table.

Sometimes such aggressive negotiator gets a better deal. But he or she may damage

the relationship in the process, and may even precipitate a deadlock, thereby converting

promising discussions to breakdown unnecessarily.5

Sober pacifier or win-win negotiator is in contrast to aggressive or win-lose

negotiator. ‘Pacifier’ may be more focused on relationship and almost certainly is

more interested in making friends. Such ‘pacifier’, may fail to protect the interest in

tough encounters, as trade-offs are not always beneficial. In the name of  long-term

relationship, naïve win-win negotiators (pacifier) may give up achievable gains.6

The negotiators are expected to ‘profit’ their own parties. How does a negotiator

gain more by ‘giving in’? It is by creating more ‘value’. Therefore, the ‘value’ is expected

to be created by the negotiator. However, it is important to note that creation of

value is not a natural process but a process which has to be cultivated consciously. It

has to be practiced. It has to be mastered through experience. In this regard, the

common mistake is to overlook the importance of creation of ‘value’.

5 ‘David A. Lax and James K. Sebenius, 3D NEGOTIATION- POWERFUL TOOL TO CHANGE THE GAME IN

YOUR MOST IMPORTANT DEALS, 14 (Harvard Business Press, Massachusetts, 1992).

6 Ibid at p.14.
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This is a common mistake where the negotiator spends time in claiming value

rather than creating it.7 As mentioned above value can be created. When parties

discuss, they discuss to resolve the problem in hand. However, the same parties can

overlook the existing problem by looking at the future, as Voltaire said, ‘present is

always pregnant with future’. Therefore, the mediation should ensure ‘birth of future’

in a hale and healthy condition.

The common mistake relating to ‘value’ creation is, almost all the time it is by

giving ‘discounts’ or ‘cash flow’. But ‘value’ can also mean precedent, relationships,

reputation, political appearance, fairness, or even how the other side’s self-image

fares in the process.8

Another common mistake is ignoring the ‘interested parties’. During mediation,

the invitation is sent to few interested parties. The list is prepared by considering the

direct involvement of  the parties. The simplest example would be of  buying a car.

The interested parties are dealer and buyer. However, the other important players

would be sales-rep, spouse, children, other dealers in the line. Therefore, the deal

should be negotiated by keeping all the interested parties in mind. The above simple

example itself  potentially has many hidden interested parties. Therefore, listing all the

interested parties is important part of mediation which is generally ignored.

On the contrary, it is again a mistake to involve too many parties for mediation.

Too many cooks spoil the broth. Too many parties can complicate the mediation

unnecessarily. However, including all necessary parties is important. Therefore, it is

essential to develop a list which neither too long nor too short. How to achieve it? It

is impossible to achieve the desired perfect list. Therefore, to avoid such complications

it is advised to hold the mediation at different stages and levels. Not expecting to

invite all stake holders under one roof, across one table.

Another mistake is ignoring ‘cultural dimensions’. Cultural dimensions to the

mediation process pose a unique challenge. A buyer from business community or

agricultural background, salaried employee, they come with different cultural

background. Family owned industries has different process of decision making as

compared to multinational companies. Therefore, the culture of  the corporation will

alter the composition of the mediation table.

The negotiator should take into account all the people who are involved in

implementation of the agreement. The mediation may have been organized between

7 Ibid at p.14.

8 Ibid at p.14.
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highest authorities of the entity and it would be implemented by lowly placed officer,

it is advisable to include those lowly placed officials in the mediation process. The

involvement of  these officials wins the commitment for the agreed terms.

Here is a real-life situation. Two heads of  the institution were discussing a new

work culture in the institution by shifting of  cyber room from one building to another.

After painstaking discussion, both reached to agreement on shifting. Then came the

most important aspect of the discussion, the date, duration and cost. At this stage the

cyber in-charge, lowly placed official was included in the discussion at the insistence

of  the author. The whole discussion was settled with in few minutes and to the

surprise of the heads, it was implemented in record time and at low cost. Recognition

and listening to the involved persons helps in getting commitment.

Another most common mistake committed during mediation is forgetting the

purpose of mediation. Many of the parties negotiate to exploit other party or to

protect the relationship. Many people tend to think of  mediation as an event, where

we sit at a table with someone, playing the mediation game, trying to satisfy our own

interests by squeezing or perhaps by engaging in collaborative problem-solving mode.

The truth is that mediation begins much earlier than we think. It begins as soon as we

set out to satisfy an interest, and culminates in an agreement that ideally satisfies our

interests fully. Do not confuse the grand finale — the handshake, the signing of  the

contract — with the work, research, and preparation that gets us there.

The next mistake is relating to the attitude. The parties participating in mediation

are always with an attitude of ‘everything for me’. Mostly party will have this approach,

when the interests of the parties are not interdependent, or contradictory or mutually

exclusive.9

This attitude mostly leads to a sin on mediation table of ‘deceiving’ the other

party as to their true views. If  this attempt is successful, it will affect all future relations

once such deception surfaces including future mediations. If  not, successful it will

bring in distrust among the parties. Even if  the party genuinely wants to settle the

dispute, such attempt consumes lot of time in rebuilding trust it would involve

exorbitant cost. However, the problem is that once the trust is broken it can never be

brought to its original position. The scars tend to remain and it raises its ugly face

frequently. This creates difficulty in reaching an agreement and sometimes it may

include the risk of no agreement.

9 Christopher W. Moore, NEGOTIATION,  available at : http://www.au.af.mil/au/awc/awcgate/

army/usace/negotiation.htm.
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Chances of common mistake surges, when immediate substantive gain precedes

over current or future relationships. Such mistakes includes10

Misrepresentation occurs in mediation where a person deliberately takes a position

on something which is not true in some way. For example, a buyer takes a poverty

position, saying they only have a certain amount of money and can afford only that

much, but actually they can afford much more than represented. A trade union

negotiator takes a hard-line position in pay negotiations, saying the members are

ready to go on strike when there is actually dissent about this in the ranks.

Another compelling factor which encourages misrepresentation is lack of

knowledge of  other party. When a person is aware that, the other party is a newcomer

and has no previous experience in negotiations or dealings, the expert would definitely

misrepresent the factual situation. In case of  real estate deal, if  a person with life’s

earning meets a real estate developer, the knowledge difference (in the field of

construction) between the two parties is huge and unbridgeable. At the same time, it

is impossible for the real estate business man not to use his advantageous position

for his own benefit. Most important question left to be answered is, whether such

misrepresentation is a mistake?

Once a rich man from America made a statement ‘it seems to me” he said “that

integrity isn’t really a value in itself; it is simply the value that guarantees all the other

values.11 This statement speaks in volume. It is an answer to the question. Therefore,

idea of misrepresentation is captivating; but it should be avoided at any cost.

Bluffing is stating or indicating interest to commit some action with no intention to

perform. For example, an owner promises to do complete repair before selling the

car, which he never intendeds to do. Employer threatens a workman of  disciplinary

action, when he never had intention to do. A seller quoting impossible qualities of  the

products, which he never believed it to possess, is also a kind of  bluffing.

These are the common actions found at the time of  mediation of  business disputes.

The bluffing is mostly adopted against the end user or customer. Bluffing is quite

different from misrepresentation, on the face of it both relates to wrong representation

of  facts. However, the difference is misrepresentation is with an intention to deceive

10 The four methods generally used for deception are discussed by Anton, R.J. (1990). Drawing

the line: An exploratory test of ethical behavior in negotiation, International Journal of

Conflict Management, 1, 265-180.

11 www.briantracy.com/blog/leadership.



87

whereas bluffing is with an intention to pursue the customer. Interestingly, the law

considers misrepresentation as illegal whereas bluffing is pardonable.

Deception is the use of false arguments that leads the other person to an incorrect

conclusion. For example, the owner of  the property informs the prospective buyer

that other buyers are pressurizing him to complete the deal, whereas no buyer is

interested in buying the property. A car dealer tells the owner of  a car that there is

little demand for this model, leading them to accept a lower trade-in value.

Falsification is the simply telling lies or otherwise providing false information with

the assumption that it is complete and true. For examples, in a job interview a person

says they have an MBA when they do not. A sales person tells a potential customer

that there are no major problems with a product when there has been several

significant failures.

Like earlier situation, deception is pardonable to some extent whereas falsification

is punishable. The law has the same approach to these two concepts, it considers

deception as persuasion and falsification as deceiving.

The negative tactics further include12,

Initial large demand- this approach is to intimidate the other party and make it

believe that they are not inclined to settle for lesser amount. This approach hurts the

relationship between the parties. In addition, it will be difficult to save face, if  such

demand is handled efficiently.

Low level of disclosure- this attitude is frequently adopted to put other party in un-

comfortable position. This approach also makes them secretive and non-trusting.

Such attitude of dodging questions rather than answering gives wrong indication of

their approach. This secretive approach is necessary for litigation, whereas for

mediation, the dispute should be an open book. The communication between parties

being privileged, the parties are under least risk, therefore they should express

themselves.

Lack of commitment: The attempts of the parties to gain maximum from the

mediation process make them vulnerable to future litigation. The parties may gain on

mediation table, but they will fail to get the commitment towards the settlement

agreement. Even though settlement agreement achieved during mediation is

12 Christopher W. Moore, Negotiation, available at : http://www.au.af.mil/au/awc/awcgate/

army/usace/negotiation.htm.
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enforceable as a contract, real victory lies in getting unbridled commitment towards

such agreement. Therefore, common mistake of most of the parties is failure to

gain commitment settlement agreement.

Bargain over Positions:  The mistake of  parties is that they routinely engage in positional

bargaining. Each side takes a position, and argues for it.  In the beginning of  the

mediation process parties decide on its position that ‘I am a victim’, ‘I am right’, I am

doing a favour’. Once parties gain such position it becomes impossible to mediate

objectively. The position achieved incapacitates the person from seeing the other

party’s perspective.

Once the position is exposed and explained the parties tend to lock themselves

into that position. Then the party tend to give more clarification as to their position,

as more clarification is issued the parties spend rest of  the time and energy in defending

the position against attack.

As the commitment to the position increases unknowingly the ego gets identified

with the position. Suddenly the parties see new interest in the mediation i.e. to save

face. Finally, parties pay more attention to positions and less attention to meet the

underlying concerns.

The one of the basic problems with positional bargainer is ‘limited resource’. As

he identifies himself with the position, he is mentally blocked to explore the other

alternatives. This incapacitates the party from contributing to mediation.

The positional bargainer treats other party as an opponent. This attitude makes

him to go hard on mediation table. This attitude makes the party to ignore the

objective of the mediation and concentrate on bashing other party to satisfy once

own ego. This makes the party to be offensive at all times

Concession as weakness: Many times, the parties are scared generate options, especially

concessions. The fear is created as concession may be perceived as weakness. It is

important to note that such fear is well placed as, mostly concession leads more

demands. But such misconception can be easily avoided if  concessions are given

after making them feel about the confidence over dispute. It is important to render

concession cautiously rather than avoiding it altogether.

Conclusion

The author has attempted to identify some of the common mistakes by the negotiators

in any of the ADRs including mediation. These mistakes may be committed by
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themselves or by the opposite party. It is important to avoid committing these mistakes

and more important is to notice such mistakes by the other party and handle it

efficiently.

The article falls short of giving solutions to these common mistakes, because the best

solution does not lie in development of  new tactics but in identifying such mistakes.

If the party is unknowingly stepping on these mistakes, it needs to be classified as

mistake. Once it is classified, the mistake dies slow and natural death and party is free

of such mistake.

If  these mistakes are committed by the other party, it is your duty to bring to the

notice of  the other party. Best possible solution would be to bring it to the notice of

the mediator and take his help to find a solution to it.

It is important to note that mediation is a cooperative process. The party need to

cooperate and ensure cooperation in reciprocity.

*****
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Jurisdiction and Enforcement of

E-Commerce Contracts

Mrinali Komandur*

Abstract

The two legal questions that form the bedrock of every dispute are, which

law applies and which court has the jurisdiction to hear the case. Even if

these questions are resolved, a dispute outside Indian territory may not be

subject to the same enforcement regime prevalent in India. Decisions of

foreign courts are difficult to enforce rendering the entire process of dispute

resolution ineffective. It is for these reasons that this article assumes relevance

in light of the growing ecommerce business in India with foreign companies

such as Amazon not only setting up operations in India but also directly

entering into contracts with local vendors and customers.

Section 20 of the CPC grants jurisdiction to those courts within whose

local limits the cause of action arises or where the defendants reside or carry

on business. However, it is difficult to determine where the contract was

concluded where the buyer and seller are in two different locations. To fill

the lacuna in the law, the paper looks at provisions in competing legislations,

namely the Consumer Protection Act and the IT Act, 2000. The article

traces the legal developments in India throwing light on the various tests

adopted by courts determine place of business and cause of action. The

main argument of this article is that private dispute resolution offers a

fitting solution since parties can decide the substantive law to be applied in

case of  disputes eliminating any ambiguity. The article concludes that

methods such as arbitration although advantageous place the consumer

on an unequal playing field and limit opportunities for mediation and

negotiation.

Introduction

Jurisdiction is the power of  the court to hear and decide a case.1 It is a legal term

that determines which law is in effect at a given period of  time and which court‘s

* III year B.A.LL.B (Hons) Student, National Law School of  India University, Bengaluru.

1 NANDAN KAMATH, LAW RELATING TO COMPUTERS, INTERNET AND E-COMMERCE: A GUIDE TO CYBER

LAWS, 20 (Universal Law Publishing Co. Pvt. Ltd, 4thedn., 2009).
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decision will be binding. Jurisdiction may be either subject matter jurisdiction or

personal jurisdiction. Jurisdiction grants the power of  enforcement to courts. This

paper pertains to the jurisdiction and enforcement issues of cross border e-commerce

contracts.

The rapid growth in e-commerce has given birth to contracts that are modeled,

specified, executed and developed by a software system. These e-contracts are similar

to traditional contracts in that they are required to fulfill all the basic elements under

Section 10 of  the Indian Contract Act, 1872. However, information asymmetry

throws up several legal challenges. The jurisdiction and enforcement of  e-commerce

contracts is one such challenge.

The legal position is unclear and ambiguous with no specific law laying down

principles for courts to follow while ascertaining whether or not they can adjudicate

and rule on a particular case. The existing civil law provisions along with the IT Act

of  2000 clarify the position only to small extent. Even if  jurisdiction is determined,

the enforcement of foreign decrees in Indian courts continues to be a bone of

contention.

There is a need for concrete principles that can be used to determine the jurisdiction

of  Indian courts and tribunals. The world over, courts have applied specific tests

such as the minimum contacts test, the sliding scale test, the close connection test and

the purposeful availment test. In India, apart from the cause of action test, courts

have begun to apply the purposeful availment test. The concluding part of the paper

contains recommendations to ensure greater clarity and uniformity in determining

the jurisdiction of e-commerce contracts and explores avenues for alternative dispute

resolution.

Issues and Concerns

“The questions raised by internet conduct are indeed more different and more difficult  than the

analogous questions raised by its real space counterpart, and we cannot resolve jurisdiction dilemmas.

by applying the traditional legal tools developed for similar problems in real space.”2 The use of

the internet for the formation of  contracts has given rise to complex jurisdictional

and enforcement issues.3 The questions raised are first, determining which law will

apply to the contract and second, whether the Indian courts have jurisdiction to

entertain an action based on the contract.4

2 Goldsmith, Against Cyber Anarchy, 65 CHICAGO LAW REVIEW , 1239 (1998).

3 DR SACHIN RASTOGI, INSIGHTS INTO E-CONTRACTS IN INDIA, 122 ( 1stedn., 2014).

4 Tim Kevan And Paul Mcgrath E-Mail, The Internet And The Law, 183 (Universal Law Publishing

Co. Ltd., 2007).
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The decentralized nature of the internet results in the involvement of multiple

parties from multiple jurisdictions.5 It is often difficult to determine where the

contract was formed.6 The lack of  uniformity in rules, laws and regulations due to

the incorporation of  international instruments adds to the complexity.7 A dispute

may arise between two parties who entered into a contract on the internet and who

belong to different countries. An act that attracts an offence even under the IT Act

cannot conclusively be subject to the jurisdiction of  the Indian courts.8 An offence in

India may not be an offence abroad. Foreign courts are not bound by the IT Act or

other provisions of  Indian law. Enforcement of  foreign decisions becomes extremely

problematic9 as was seen in the case of  Bachanan v. India Abroad Publications Incorporated10

where an Indian national got a favourable judgment in the UK but could not get it

enforced in New York.

Existing Legal Provisions

Most modern contracts include a provision as to jurisdiction of a particular court

and application of  a particular law in the event of  a dispute between the parties. In

such cases, the trend is to respect the choice of  laws made by the parties.11 The

Hague convention permits parties to enter into agreements conferring jurisdiction.12

In India, section 28 of the Indian Contract Act makes void only those agreements

that absolutely restrict parties to a contract from enforcing their rights under ordinary

tribunals. In effect, parties are free to determine their jurisdiction.13

However, in situations where no agreement to confer jurisdiction exists, the parties

are governed by section 20 of the CPC. According to section 20, courts have jurisdiction

where the defendants resides or carries on business or where the cause of action

wholly or in part arises.14 The problem lies in applying the CPC to e-contracts as it is

often difficult to determine where and when an offer is accepted. For example, in e-

mail transactions, acceptance may be complete either when the email is received or

when the email is read. Where both parties have only an online presence, the place of

 5 Supra note 1, at 17.

 6 Supra note 3, at  122.

 7 L. Padmavathi, E-Contracts- Emerging Dimensions, 135 (1stedn., Amicus Books, The ICFAI

University Press, 2008).

 8 Supra note 3, at 123.

 9 Supra note 1, at 45.

10 Bachanan v. India Abroad Publications Inc., 154 Misc 2d 228 (April 13, 1992).

11 Article 3, Rome convention on the law applicable to Contractual obligations, 1980.

12 Article 4, Draft Hague Convention on Jurisdiction and Recognition of Foreign Judgement in

Civil and Commercial Matters, 1971.

13 Sec 28, Indian Contract Act, 1872.

14 Sec 20, Code of Civil Procedure, 1908.
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performance is difficult to ascertain. Performance may be at the location of  the

seller‘s server or the purchaser‘s computer.15

The lacuna in the IT Act is that it fuses the place of business and the place of

formation of  the contract. This limits the scope of  application of  the cause of

action- place of business test as the place of business need not be the place where the

contract has been concluded.16 Further, Section 13 of the IT Act lays down that the

place of business of the opposite party will decide the jurisdiction while section 11

of the Consumer Protection Act lays down that the consumer can approach a district

court even if the opposite party has a branch office. These inconsistencies are likely

to cause inconvenience to plaintiff‘s when the opposite party has its principal office

outside India.17

With respect to enforcement, section 13 of the CPC provides for recognition

and enforcement of foreign decisions in India except in certain circumstances such

as when the decision is not by a competitive court; is not granted on merits; is against

international or Indian Law or Natural justice; is obtained by fraud or when it is

founded on a breach of  Indian law.18 Similarly, decrees of  Indian courts are

enforceable in those countries which have been declared by notification under section

44A of the CPC, and with those countries which have entered into reciprocal

agreements with the government of India in re the enforcement of their decrees in

Indian courts. However, in the absence of  a reciprocal agreement, the decree can be

enforced only by a new action of enforcement in the respective foreign country‘s

courts.

Therefore, while provisions exist, they are often incompatible and inapplicable to

e-contract cases.

Methods used to determine Jurisdiction

The following section throws light on the various methods used to determine

jurisdiction.

The stream of commerce test is applied when a defendant not physically present may

be held constitutionally subject to jurisdiction. In Gray v. American Radiator & Standard

Sanitary Corp19, jurisdiction was asserted over a component parts manufacturer when

15 SK VERMA AND RAMAN MITTAL, LEGAL DIMENSIONS OF CYBER SPACE, 277(Indian Law Institute, 2004).

16 DR FAROOQ AHMAD,CYBER LAW IN INDIA: LAW ON INTERNET, 234(Pioneer Books, 2005).

17 Supra note 3, at 141.

18 Sec 13, Code of Civil Procedure, 1908.

19 Gray v. American Radiator & Standard Sanitary Corp., 22 III 2d 432 (1961) (Supreme Court of

Illinois).
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a customer was injured due to malfunctioning of a part. The manufacturer of the

part would have no market if the completed part was not sold to the customer and

therefore laws of the place where the sale of the final product was initiated were

said to apply.20

According to the close connection test, the place that has closest connection with that

transaction should have the jurisdiction to hear the case. This rule serves as a rule of

attribution to determine the appropriate forum and laws which govern the dispute.21

But this method has problems since an entity cannot sue in multiple jurisdictions on

the ground that every jurisdiction has a connection with the transaction.22 This test

was applied in Braintech v. Koustik23  where the defendant company‘s act had a real and

substantial connection with the state of  Texas as a result of  which the BC Court of

appeal enforced the decision of a court of alternate jurisdiction.

In the US, out of  state defendants can be brought within the jurisdiction of  the

forum state only when they have minimum contacts with that state. This is called the

minimum contacts principle.24 Irrespective of physical presence within a forum, a

plaintiff who has meaningful contacts, ties, or relations with the forum state is

permitted to approach the courts in the forum state. This test was laid down in

Compuserve Inc. v. Patterson.25 Compuserve was based in Ohio while Patterson was

based in Texas. However, the court held that by doing business in Ohio, Patterson

was amenable to the Ohio jurisdiction.  The shortcoming of this method is that there

exists no objective standard of  determining what constitutes minimum contact. It is

unclear as to whether minimum contact depends on the number of people using the

service or the number of  times the website was accessed or the number of  hits

received or any other such standard.

 Another method of  determining jurisdiction evolves from the sliding scale theory.

This theory, laid down in the landmark case of  Zippo Mfg. Co. v. Zippo Dot Com, Inc.26

classifies websites into active websites, interactive websites and passive websites. Active

20 Rodney D Ryder, Guide to Cyber Laws, 215( 3rdedn., Wadhwa  Publishers, 2007).

21 Supra note 15, at 269, 270.

22 Supra note 15, at 272.

23 Braintech v. Koustik, No 236,171 D.L.R (4th) 46 (CA) (March 18, 1999)(Supreme Court of

Canada).

24 International Shoe v. Washington, 326 U.S. 310 (1945)(Supreme Court of  United States).

25 Compuserve Inc. v. Patterson, 89 F.3d 1257 (July 22, 1996)(United States Court of  Appeal for

the 6th circuit).

26 Zippo Mfg. Co. v. Zippo Dot Com, Inc., (January 16, 1997) (W.D. Pa.).
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websites are those that facilitate contractual relationships. In such cases, the personal

jurisdiction of the forum is attracted if it is available for use by the forum state even

though the website is operated outside India. Interactive websites are those that

facilitate an exchange of  information. In such cases, personal jurisdiction depends on

the commercial nature of the exchange.27 Passive websites cannot attract personal

jurisdiction as they only make information available without initiating contractual or

commercial relations.28 The case of  Cybersell, Inc v. Cybersell, Inc29 [Herein after as

“Cybersell”] involved a jurisdiction dispute over a passive website. The Plaintiffs

were an Arizona corporation incorporated in 1994 and registered the trademark

“Cybersell”. In May 1995, another company was registered in the same name in

Florida. Plaintiff ’s filed a complaint for infringement of  trademark in Arizona but

their jurisdiction was contested. They argued that since the internet has no borders,

and a website is meant for use globally, no dispute exists over jurisdiction of  the

court in Arizona. The court applied the minimum contacts test to determine whether

the court could exercise jurisdiction over a non-resident defendant and dismissed the

suit on the failure to make out jurisdiction.

Interestingly, several international instruments make similar classifications. The UN

Convention on the use of Electronic Communication in International Contracts, the

Brussels Convention on Jurisdiction and Recognition of Enforcement of Judgements

in Civil and Commercial Matters and the Rome convention also determine jurisdiction

and applicable law for contracts on the basis of whether the consumer is “active” or

“passive”.30 The Brussels convention is noteworthy since it eliminates several

jurisdictional challenges by harmonizing consumer contract law. It provides for

automatic recognition and enforcement of the decision in any other member state. It

also provides that the defendant shall be sued in the courts of the Member State

where he is domiciled.31 Similarly, the Rome convention and the Rome I Regulation

provide that the in the absence of a choice of law clause, the contract is governed by

the law with which the contract is most closely connected.32 These provisions

significantly reduce ambiguities in judicial decisions.

27 Maritz, Inc. v Cyber Gold, Inc., 947 F. Supp. 1328 (1996)(E.D. Mo.).

28 Supra note 16, at 241, 242.

29 Cybersell, Inc v. Cybersell, Inc, 130 F.3d 414 (December 2, 1997) (US C.A 9th Cir).

30 Article 5, Rome convention on the Law applicable to Contractual Relations, 1991.

31 Article 5, the Brussels Convention on Jurisdiction and Recognition of Enforcement of

Judgements in Civil and Commercial Matters, 1971.

32 Article 4(1), Rome convention on the Law applicable to Contractual Relations, 1991.
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Legal Developments in India

The question of “place of business” has been given judicial clarity in PR Transport

Agency v. Union of  India.33 In this case, “PR transport Agency was awarded a tender by BCCL

Jharkhand. The acceptance of  PRTA`s bid was conveyed via email and was received in Chamauli,

UP. The respondents argued that no cause of  action arose in UP.” The respondent contended

that since no cause of action arose in Uttar Pradesh, since the tender had taken place

in Jharkhand. The court relied on section 13(3) of the IT Act34 and held that when

the mail was sent, it was intended to be sent to the address where the company was

working. “The office of  the company being located in Chamauli, the UP court had jurisdiction.

Therefore, a partial cause of action was sufficient to grant the court jurisdiction.”

With respect to whether access to a website was sufficient to grant the respective

tribunal jurisdiction, the initial position was that access was sufficient.35 However in

India Independent News Service Pvt. Ltd. v India Broadcast Live Llc and Ors36 it was held

that the defendant’s actions must have a “sufficient connection” with the forum state and

that the exercise of jurisdiction must be reasonable. The facts of this case are that the

Plaintiff`s ran a news channel called “India TV” which they launched in 2004. The

plaintiff also became the owner of the domain name “INDIA TV”. Defendants

one and two controlled a website by the name “indiatvlive.com”. Plaintiff initiated

an action of passing off against the Defendants seeking an order of injunction from

using the domain name www.indiatvlive.com. Defendant one filed a suit in the District

Court of  Arizona while the suit in India was pending. Plaintiffs filed an application

seeking injunction from pursuing the case in the court of Arizona. The court held

that it was not sufficient to establish the presence of a passive website in the forum

state. Relying on the decision of Cybersell 37, the court introduced the doctrine of

purposive availment.

The Banyan Tree38 case upheld the purposeful availment test and provided greater

clarity into the application of  the test.  In this case, the defendants offered services

through an interactive website accessible in India called “www.banyantree.com”. The

website was accessible in all parts of India, including Delhi. According to the Plaintiff,

33 PR Transport Agency v. Union of  India, AIR 2006 All 23 (Allahabad High Court).

34 Section 13(3), Information Technology Act, 2000.

35 Casio India Co. Ltd. v Ashita Tele Systems Pvt. Ltd., (2003) 106 DLT 554 (Delhi High Court).

36 India Independent News Service Pvt. Ltd. v. India Broadcast Live Llc and Ors, (2007) 2 ILR

Delhi 1231 (Delhi High Court).

37 Cybersell, Inc v. Cybersell, Inc, 130 F.3d 414 (December 2, 1997) (US C.A 9th Cir).

38 Banyan Tree Holding Pvt. Ltd. v. Murali Krishna Reddy, 2008 (38) PTC 288 (Delhi High

Court).
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the defendant’s located in Hyderabad had a deceptively similar name for their services.

They initiated a proceeding in the high court of Delhi on the grounds that the

defendants services were available in Delhi. The court held that in order to satisfy the

court that it has the jurisdiction to entertain the suit, the plaintiff would have to show

that the defendant purposefully availed itself of the jurisdiction of the court. The

court laid down that purposeful availment is possible when it is shown that the

defendant used the website with an intention of concluding a commercial transaction

with the website user and that the plaintiff  suffered injury or harm as a result of  the

defendant`s specific targeting of the forum state. It was stated that in order to show

that some part of the cause of action had arisen in the forum state, the plaintiff will

have to show that the defendant`s website was targeted specifically at viewers in the

forum state for commercial transactions. This test been applied in several other e-

contract cases as well.39

Recently, the Delhi High court in WWE v. M/S Reshma Collections40 [Herein after as

“WWE”] acknowledged that the issue of territorial jurisdiction is a mixed question

of law and fact. The facts of this case are that WWE was a company incorporated

in Delaware, USA and the respondents were located in Mumbai. WWE was engaged

in the business of licensing and sale of products in the category of branded consumer

products and had a registered trademark in India and abroad. They alleged that the

respondents were selling counterfeit products using their logo and filed a suit for

injunction and infringement of trademark. The single judge interpreted the expression

“carries on business” as provided in section 134(2) of  the Trademarks Act and

section 62(2) of the Copyrights Act relying on the Supreme Court decision in Dhodha

v. SK Maingi 41, which held that for the purpose of  carrying on business, the presence

of  the person concerned was not necessary. The bench recognised the virtual presence

of e-contracts and refined the applicability of the judgement to define the meaning

of  the term “carrying on business”. Further, the bench read into the provisions of

the Indian Contract Act 1872 and established that since the transaction took place

instantaneously and the acceptance of the offer by WWE was communicated to the

customer in Delhi, the contract was concluded in Delhi and the Delhi court had

jurisdiction. The bench held that “When the shop in the physical sense is replaced by

a virtual shop because of  the advancement in technology, in our view, it cannot be

said that the appellant/plaintiff would not carry on business in India”. The result of

39 Amitabh Bagchu v. Ena Bagchi, AIR 2005 Cal 11 (Calcutta High Court).

40 WWE v. M/S Reshma Collections, 2014 (58) PTC 52 (Delhi High Court).

41 Dhodha v. SK Maingi, 2006 (9) SCC 41 (Supreme Court of  India).
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the WWE42 case is that the plaintiff can institute a case where sales are made by it.

The plaintiff can choose the forum if it makes sales across India.

Another test that has developed in India is the Effect test. This test states that if

the impact of a particular transaction is felt in India, the Indian courts will have

jurisdiction. In Himalayan Drug Company v. Sumit43, the Delhi High Court exercised

jurisdiction as the damage occurred in Delhi even though the defendants belonged

to Italy. In this suit that proceeded for over 15 years, the appellant, who were running

a herbal data base sued Sumit for infringement of trademark of “Liv-T”. The court

granted an ex-parte order and damages to the appellant.

Jurisdictional Challenges in Arbitration of E-Commerce Disputes

Arbitration is a private dispute resolution mechanism whereby parties agree to submit

the dispute to one or more arbitrators to take a binding decision.44 Arbitration is the

preferred choice in Business to Business contracts due to its expediency, efficiency

and ease in settlement. The recent trend has been to incorporate arbitration clauses in

online contracts. These clauses decide the seat of  the arbitration, the choice of  law,

the jurisdiction of the tribunal, the appointment of arbitrators, etc. They bring certainty

to businesses by predicting their own advantage.

However, pre-deciding the applicable law, forum and jurisdiction of  arbitrators often

benefits one party at the cost of  another. These clauses are easy to manipulate and are

the result of extensive bargaining between parties that have unequal bargaining

powers. While in traditional arbitration, the parties confer jurisdiction on the tribunal,

arbitration of e-contracts limit consent of parties to confer jurisdiction since they are

usually in the form of  take it or leave it clauses that are entered into without meaningful

negotiation or assent of  the buyer. Therefore, the jurisdiction, although wider than

the “place of business” or “defendant`s residence” as provided for in the CPC, is

restricted in a different sense in the case e-contracts due to inability of parties to

negotiate the terms of  the agreement. This is particularly common in business to

consumer e-contracts. Second, in business to business contracts, although the CPC

does not permit limiting the jurisdiction of  the parties to the contract, arbitration

permits parties to exclude the jurisdiction of  courts. Third, Foreign awards maybe

difficult to enforce in India although part I of the Arbitration and Conciliation Act

42 WWE v. M/S Reshma Collections, 2014 (58) PTC 52 (Delhi High Court).

43 Himalayan Drug Company v. Sumit, 2010 PTC 739 (Delhi High Court).

44 What is arbitration?, World Intellectual Property Organisation, available at : http://www.wipo.int/

amc/en/arbitration/what-is-arb.html.
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applies to foreign arbitration awards.45 The case of  Bhatia International exposed foreign

arbitral awards to intervention by Indian courts.46 Such interventions are frequent

and deceive the very purposes arbitration seeks to serve.

Conclusion

Jurisdiction is by far the most complex and problematic legal issue that concerns the

internet today. The absence of  strong precedent and specific laws to address the

same has increased ambiguities. The grey area is widened due to inherent difficulties

in determining the place of  business, whether the contract was concluded at all or

whether the mere fact of having a website will subject the owner to the laws of a

given country. The challenge is in identifying whether there is “contact” with the

forum when the defending party is located in another country. This paper throws

light on different tests in an effort to formulate a conclusive test that could lend legal

certainty in addressing these complex issues.

Article 6(2) of the UNCITRAL Model law on Electronic Commerce states that the

place of business “is that which has the closest relationship to the relevant contract,

having regard to the circumstances known to or contemplated by the parties at any

time before or at the conclusion of the contract”.47 The researcher argues that this be

incorporated into the IT Act to ensure ease of  determining jurisdiction when parties

have no place of  business or more than one place of  business. Further, it is

recommended that parties to a contract select the jurisdiction, applicable law and

applicable forum at the time of  drafting of  the contract in the form forum selection

clauses. This will ensure that no future disputes regarding the same arise. Where

jurisdiction is to be limited in the case of websites, a notice regarding the same

displayed on the webpage will ensure due diligence by those who access them. Further,

considering that case law regarding jurisdiction of e-commerce contracts is limited

to a large extent in the Indian legal environment, US and EU case laws in tandem

with the principles of Indian jurisprudence must be relied upon.

But a more sustainable solution would be to develop an indigenous law that keeps in

mind the various technological changes in the use of the internet. In this regard,

Alternative dispute resolution ie., arbitration and mediation can prove helpful in solving

a great number of  e-commerce disputes. This was recognized by the drafting

45 Bhatia International v. Bulk Trading SA, AIR 2002 SC 1432 (Supreme Court of  India).

46 Richard Gubbins, Enforcement of Foreign Arbitral Awards in India, INDIA INC.,(Januay 11,

2014) available at : http://indiaincorporated.com/item/3504-enforcement-of-foreign-arbitral-

awards-in-india.html.

47 Article 6(2), UNCITRAL Model Law on Electronic Commerce,1996.
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committee of the OECD Convention in 1999 in the “Guidelines for Consumer

Protection in the Context of Electronic Commerce”. Special emphasis was given to

developing ADR systems for resolving cross border e-commerce disputes. Similarly,

the European Union has also considered the viability of ADR through Article 17 of

their ‘Directive on electronic commerce’. Apart from traditional arbitration and

mediation, the West has seen the growth of  ODR or On-line Dispute Resolution.

The pertinent question is whether Alternative/ Online Dispute Resolution solves the

choice of  law problem. According to David Post, there exist two approaches.48  The

first “involves an increasing degree of centralization of control, achieved by means of increasing

international coordination among existing sovereigns, through multi-lateral treaties and/or the creation

of  new international governing bodies along the lines of  the World Trade Organization, the World

Intellectual Property Organization, and the like”. The second involves a decentralization

of  the law in the form of  electronic federalism. “In this model, individual network access

providers, rather than territorially-based states, become the essential units of  governance; users in

effect delegate the task of rule-making to them - confer sovereignty on them - and choose among them

according to their own individual views of the constituent elements of an ordered society. The “law of

the Internet” thus emerges, not from the decision of  some higher authority, but as the aggregate of

the choices made by individual system operators.” The second approach appears to be more

effective since it provides the relevant law that encourages parties to choose online

mediation to resolve their disputes and has seen success in the case of  e-bay, an

American e-commerce company.49

*****

48 D. Post, Governing Cyberspace, 43 WAYNE LAW REVIEW 155, (1997).

49 Pon Staff, Using E-Mediation and Online Mediation Techniques for Conflict Resolution, (February 20,

2017) available at : https://www.pon.harvard.edu/daily/mediation/dispute-resolution-using-

online-mediation/.
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