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It is with immense pleasure that I present the second issue of the International 
Journal on Consumer Law and Practice, 2014. The journal is truly a one-of-
its-kind endeavor of the Chair on Consumer Law and Practice at the National 
Law School of India University, Bengaluru, established by the Ministry of 
Consumer Affairs, Food and Public Distribution,  Department of Consumer 
Affairs, Government of India, New Delhi. 

Given the unsurpassed relevance of Consumer Protection Laws to the society 
at broad and the individual consumer(s) in particular, I hope the journal meets 
its goal of proving to be a beneficial and helpful tool in the hands of not just 
students of Consumer Protection Law and academicians across the country, 
but also be a source of pertinent information and awareness to NGOs, the Bar 
and the Bench and the layman alike. We are proud to have received excellent 
write-ups from across the world, containing arguments that both enlightened 
and impressed us, while throwing light on different facets of the field of 
Consumer Law and Practice. 

Knowledge of the fact that Consumer Protection comprises a huge ambit of 
basic rights of the individual commenced with the then U.S. President John F. 
Kennedy’s special message to the United States Congress on March 15, 1962 
wherein he outlined four fundamental consumer rights. Ever since, Consumer 
Law has developed considerably and has been influenced by growth in trade 
and wealth, globalization and the strengthening of the consumer movement. 
The United Nations Guidelines in this regard, seem most relevant. It is in 
this light that the present journal is an effort to take forward the crusade of 
Consumer Rights to a more meaningful end.

I would like to thank Mr. Mahesh S. Betasur, Research Assistant and                     
Ms. Bhuvanyaa Vijay, Student, NLSIU who have contributed to the making of 
this issue and whose work increased the quality of articles even more.

EDITORIAL

Prof. (Dr.) Ashok R. Patil
Chief Editor
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REfLECTIONS ON HANS MICKLITz’ PLEA fOR 
A ‘MOVAbLE SYSTEM’ (Of CONSUMER LAW): 

SOMETHING TO LEARN fROM THE ExPERIENCES   
Of INDIAN CONSUMER LAW

Prof. Dr. H.C. Norbert Reich*

AbSTRACT

The topic of the paper is based on a study done for GIZ, the German 
developmental agency concerning the improvement of consumer protection in India 
by the combined use of preventive and remedial justice which is possible under the 
Indian Consumer Protection Act (CPA) but not adequately implemented. The paper 
takes as a starting point Hans Micklitz’ concept of a “movable system of consumer 
law”, developed in the EU context whereby remedies under unfair commercial 
practices and unfair contract terms legislation should be applied in combination 
and not be separated into different “legal boxes” each following its own logic. 
The consequences of such an approach for rethinking Indian consumer law are 
presented with some reform proposals to be undertaken by the Indian legislator.

A PERSONAL DEDICATION

Writing a paper in the Liber amicorum of  Hans Micklitz is an honour, 
but at the same time a difficult challenge. An honour: this allows me to 
participate actively in the broad appreciation which the rich and diversified 
academic work of Hans Micklitz has found and which will be witnessed 
by the many contributions in this Liber amicorum. A challenge in so far 
as perhaps none of the authors have worked so closely with Hans Micklitz 
over time: beginning with our joint project  “Consumer Legislation in 
the EC Countries”, published from 1979-1981 in the form of a summary 
in three languages (English, German, French) and national reports of the 
then 9 EEC countries with a team of 9 national reporters - a specific EEC/
EC/EU consumer law was only in its starting phase; the next “big project” 

* Emeritus Professor, University of Bremen, Germany.
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was the joint treatise “Europäisches Verbraucherrecht”, 4th edition 2003, 
complemented by an English version (with Peter Rott participating) as 
“Understanding EU Consumer Law” in 2009, the second edition (with 
Klaus Tonner joining the party!) foreseen to be published in the beginning 
of 2014; in between and thereafter a number of papers in German and 
English – too many to be listed here, and some coming out soon. Is there 
anything new to add to this research cooperation? How can I surprise my 
longtime colleague and friend with a topic unknown to him? 

The topic I choose has something to do with a project monitored by 
the highly respected transnational advisory work of Hans Micklitz. It has 
as its subject matter a review of the Indian consumer legislation recently 
supported by GIZ, the German development agency active in India, and 
where I had a chance to participate as one of these “short-term experts”. I 
was assigned to a topic where Hans Micklitz would have been a much more 
qualified expert, namely improvement of collective remedies against Unfair 
Trade Practices where the EU-Unfair Commercial Practices Directive 
2005/29 of 11 May 2005 (the UCPD)1 stands out as model which has been 
commented by Hans Micklitz several times. But it’s Art. 3 (2) seemingly 
precludes any relevance for contract law. This strict separation between 
unfair trade practices law and contract law has found the critique of Hans 
Micklitz many times and stands in contrast to his plea for a “movable system 
of consumer law”.2 Is there something to learn from Indian law? 

1 Directive 2005/29/EC of the EP and the Council of 11 May 2005 on Unfair Commercial 
Practices, OJ EU L 149/22.

2 Hans-W.Micklitz, Brauchen Konsumenten und Unternehmen eine neue Architektur des 
Verbraucherrechts, Gutachten A zum 69 Deutschen Juristentag, München 2012; English 
translation as: Do Consumer and Businesses Need a New Architecture of Consumer 
Law? A Thought Provoking Impulse, Yearbook European Law, Oxford 2011, 266 at 
pp. 349.
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THE CPA Of 1986 AS AMENDED IN 2002: AN ORIGINAL AND 
INNOVATIVE YET DEfICIENT CONSUMER PROTECTION 
INSTRUMENT IN AN EMERGING ECONOMY

2.1.  the ImPortanCe of the un-GuIdelInes on Consumer ProteCtIon of 
11 aPrIl 1985

The Indian Consumer Protection Act of 1986 (in the following: CPA) 
must be seen as an expression of the growing importance of the consumer 
protection movement worldwide at the time of its adoption. According to a 
remark by Nayak written shortly after the adoption of the CPA, “(I)n India, 
consumerism is yet to become a people’s movement… The Act is a positive 
step towards achieving this.”3

The most important document of the time had been the UN Guidelines 
for Consumer Protection which found a sympathetic assessment in a paper 
by our unfortunately now deceased friend David Harland.4 The Guidelines 
– which had no binding legal force and were addressed to UN members – 
contained seven areas for further action. In the context of this study, two 
sets of Guidelines are of interest:

• Promotion and protection of consumers’ economic interests (paras 
13-23): promotional marketing and sales practices should be guided 
by the principles of “fair treatment of consumers”; misleading 
marketing practices should be banned, information for consumers 
improved.5

• Measures enabling consumers to obtain redress (paras 28-30): 
this stresses the importance of access to law, implying that access 
to the normal courts is not a realistic option for most consumers. 
“Accordingly, Governments should establish or maintain legal 
and/or administrative measures to enable consumers or, where 

3 Nayak, Consumer Protection Act 1986: Law and Policy in India, JCP 1987, 417 at p. 
423.

4 Harland, the UN Guidelines for Consumer Protection, JCP 1987, 245-266.
5 Harland, pp. 253-254.
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appropriate relevant organizations to obtain redress through formal 
or informal procedures that are expeditious, fair, inexpensive, and 
accessible.”6

2.2. the most ImPortant InnoVatIon of the CPa: the establIshment of 
a three-tIer sPeCIal JurIsdICtIon for Consumer affaIrs In IndIa

The main focus of the CPA was the establishment of a parallel system 
of resolving consumer complaints outside the regular court system. This 
is quite a radical move but follows clearly the “philosophy” of the UN 
Guidelines. It is also the result of a widespread critique of the functioning 
of the judicial system in India which was said to deny access to law 
to “normal”, in particular poor consumers. Incremental reforms like 
undertaken in many other common law jurisdictions were regarded as 
insufficient. The CPA therefore established a completely new quasi-judicial 
system, consisting of three tiers:

• District Consumer Redressal Fora to handle local and regional 
complaints, 629 for all India

• 35 State Commissions as a sort of appeal instance against orders of 
the District Fora, one to be established in every State, with special 
jurisdiction in cases exceeding 20 “lakhs” (2.000.000 Rs = ca. 
24.000 €)

• One National Commission residing in New Delhi, competent to 
hear appeals against orders of the States’ Commissions resp. in 
complaints exceeding 1 “crore” (10.000.000 Rp. = ca. 120.000 €)

• The Indian Supreme Court has final jurisdiction in appeals against 
orders of the National Commission.

2.3. extendInG the standInG ProVIsIons

Another important innovation of the CPA was the broadening of standing 
provisions, thus following an earlier “revolutionary” case law of the Indian 

6 Harland, p. 256.
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Supreme Court.7 The starting point was rather simple and followed both 
Constitutional and International requirements: In many cases the individual 
consumer who is harmed by an unfair practice will not be able or willing to 
take action by himself/herself. Individual remedies may also be insufficient 
to eliminate the total harm to a larger consumer population. Following 
earlier precedents of the Supreme Court which were not limited to consumer 
matters,jurisdiction was therefore extended in Art. 12 CPA.

• Standing of “recognized consumer associations”: Sec. 12 (b) CPA; 
registration is necessary

• Group actions of “numerous consumers having the same interest”: 
Sec. 12 (c) which is broadly interpreted by Supreme Court and 
allows an Indian variant of “class action”.8

• Standing of central or state governments does not seem to play a 
great role.

• Traders and/or trade associations don’t have standing, unlike Art. 
11 (1) of the UCPD.

2.4. defICIts wIth reGard to PreVentIVe remedIes

The CPA was concerned with establishing a country wide redressal 
system in order to overcome the malfunctioning of the existing common 
law instruments and jurisdictions which did not meet the social and 
consumer concerns of their time in India. Prevention was therefore not 
really part of the CPA in its original version. Remedies and procedures 
under Sec. 14 CPA were mostly focused on compensation and/or restitution 
to give the “ordinary” Indian consumer who had been defrauded on the 
market back what was owed to him, or to compensate him/her for wrongs 
suffered by unfair marketing practices, including some modest interest 

7 Singh, Group Actions and the Law: A Case Study of Social Action Litigation and 
Consumer Protection, JCP 1995, 25-54.

8 This important innovation of Indian consumer law is used by NLSIU/Bengaluru students, 
after having bought the falsely advertised products, to file public interest law suits 
alleging UTP; See Patil, March of Consumer Law and Practice, NLSIU, 2012, Vol. V, 
Issue No. 2, p. 7.
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payment. Of course, these remedies could indirectly have a preventive and 
even a deterrent effect, e.g. by cumulating compensation in the form of 
group actions under Sec. 12 (c) CPA, but they were limited to an “opt-in” 
mechanism, unlike the US-American opt-out version of the class action. 
Some remedies could be used for prevention provided that adequate 
procedures existed, as will be shown later (IV. 5.); they could and should 
be extended, as will be shown in the recommendations under V.

A later section of this paper will inquire in how far the CPA really 
attained this compensatory objective – an objective which many observers 
have cast into doubt. First I want to turn to the preventive function of 
trade practices regulation in India which developed outside the CPA by 
the special jurisdiction of the Monopolies and Restrictive Trade Practices-
Commission(MRTP-C).

THE IMPACT Of THE MRTP-COMMISSION (MRTP-C) ON UTP 
REGULATION IN INDIA

3.1. establIshment, funCtIonInG and wIndInG-uP of the mrtP-C

The MRTP-C was originally established in 1969 with a jurisdiction 
limited to the classical area of monopolies and restrictive trade practices. 
Its jurisdiction was extended in 1984 to also cover Unfair Trade Practices 
(UTP) – a development well documented in a recent study by Prof. Mittal 
et al.9 which I will follow closely.

The 1984 amendments to the MRTP-Act were inspired by the US-
Federal Trade Commission Act,10 thus going beyond the traditional approach 
of competition law by including a regulation of misleading advertising 

9 Mittal (and research associates), A Report on the Experiences of the MRPC 1969, vis-
à-vis enforcement of Unfair Trade Practices in India, unpub., Study of 2013.

10 For an earlier account, See Reich,Staatliche RegulierungzwischenMarktversagen und 
Politikversagen — Erfahrun genmit der amerikanischen Federal Trade Commission 
und ihreBedeutungfür das Verbraucher schutzrecht,1984; Reich,The US-American 
Federal Trade Commission (FTC) – A Model for Effective Consumer Protection in a 
Unifying European market? In: H.-W. Micklitz/Jürgen Keßler (eds.), Marketing Practices 
Regulation and Consumer Protection in the EC Member States and the US, 2002, 417-
444.
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and other unfair marketing practices as the central elements of an UTP. 
The object of the legislation was “…only to bring honesty and truth in 
the relationship between the seller and the customer”.11 A new Sec. 36 
A contained a detailed definition of UTPs which “means a trade practice 
which, for the purpose of promoting the sale, use or supply of any goods 
or the provision of any services, adopts any unfair method or unfair or 
deceptive practice, including any of the following, namely….”

Sec. 36 A then lists in great detail a number of such practices which 
all contain an element of deception in order to make law application and 
implementation easier. The blacklisted practices relate i.e.

(1) the practice of making any statement, whether orally or in writing or 
by visible representation which

(i) Falsely represents that the goods are of a particular standard, 
quality, quantity, grade, composition, style or model;

(ii) Falsely represents that the services are of a particular standard, 
quality or grade;

(iii) Falsely represents any re-built, second-hand, renovated, 
reconditioned or old goods as new goods

(iv) Represents that the goods or service have sponsorship, approval, 
performance, characteristics, accessories, uses or benefits which 
such goods or services do not have

(v) Represents that the seller or supplier has a sponsorship or 
approval or affiliation which such seller or supplier does not 
have;

(vi) Makes a false or misleading representation concerning the need 
for, or the usefulness of, any goods or services

(vii) Gives to the public any warranty or guarantee of the 
performance, efficacy or length of life of a product or of any 
goods that it is not based on an adequate or proper test thereof: 

11 Mittal at p. 5.
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Provided that where a defence is raised to the effect that such 
warranty or guarantee is based on adequate or proper test, the 
burden of proof of such defence shall lie on the person raising 
such defence;

(viii) Makes to the public a representation in a form that purports to 
be
(i) A warranty or guarantee of a product or of any goods or 

services;
(ii) A promise to replace, maintain or repair an article or any 

part thereof or repeat or continue a service until it has 
achieved a specific result,

 If such purposed warranty or guarantee or promise is materially 
misleading or if there is a no reasonable prospect that such 
warranty, guarantee or promise will be carried out;

(ix) (misleading price claims) 

(x) … (disparaging goods, services or trade of another person)

Explanation: For the purposes of clause (1), a statement that is –
a. Expressed on an article offered or displayed for sales, or 

on its wrapper or container;
b. Expressed on anything attached to, or inserted in, or ac-

companying, an article offered or displayed for sale, or on 
anything on which the article is mounted for display; or

c. Contained in or on anything that is sold, send, delivered, 
transmitted or in any other manner whatsoever made avail-
able to a member of the public,

Shall be deemed to be a statement made to the public by, and only 
by, the person who had caused the statement to be so expressed or 
contained;

(2) (Newspaper advertising)
(3) Permits - 

(a) The offering of gifts, prizes or other items with the intention of 
not providing them as offered or creating the impression that 
something is being given or offered free of charge when it is 
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fully or partly covered by the amount charged in the transaction 
as a whole;

(b) The conduct of any test, lottery, game of chance or skill, for 
the purpose of promoting, directly or indirectly, the sale, use 
or supply or any product or any business interest..

(4) (Non-conformity with standards to prevent risk or injury to persons)

(5) (Hoarding of goods with the intention to raise costs).

The Indian Supreme Court, in several judgments held that the definition 
was not exhaustive and could be extended to practices not specifically 
blacklisted in Sec. 36 A12.

3.2. sCoPe of utP under the mrtP-aCt and CommIssIon PraCtICe

The Mittal study gives a detailed account of the practice of the MRTP-C 
in applying the concept of UTP to different commercial practices in India. As 
an important element to extend the scope of the Act the original requirement 
to prove loss or damage to the consumer of goods or services was removed 
in 1991. This would allow preventive measures of the MRTP-C before harm 
to the consumer had occurred. Hence, about 30 % of the complaints filed to 
the Commission concerned practices before a contract was concluded – a 
striking difference to the practice under the CPA to which we will turn later.13

During its lifetime – the MRTP-C was wound up in 2009 – it handled 719 
complaints leading to a number of orders enjoining businesses or advertisers 
to stop or to discontinue the incriminated UTP. This appears to be a relatively 
small number concerning the time span and the geographical size of its 
jurisdiction, but it seems that a substantial deterrent and preventive effect 
accompanied its jurisdiction which was highly respected by traders.The total 
number of cases decided by MRTP Commission that the Mittal-study has 
included in its database and that have been analyzed are 719; however, there 
is an increase in the total number of cases in some categories of this analysis 
because of the presence of one or more elements which has necessitated in 

12 See the references to the Indian Supreme Court case law with Mittal at p. 9
13 Mittal at p. 23. 
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repeat counting of that particular case. For example, when one is looking 
at the breakup of total number of cases where different reliefs have been 
granted by the Commission, one has to add up all the cases in which relief 
has been granted. In some cases multiple reliefs have been granted by 
the Commission, so the figure of total cases is bound to exceed 719. This 
method of statistical analysis will have minimal effect on the calculated 
percentages and will be a more accurate portrayal of the data.

The work of the MRTP-C was also quite successful on (rare) appeal 
before the Supreme Court.

3.3. sPeCIfIC ProCedural rules under the mrtP-aCt

During the time of its existence, the MRTP-C enjoyed a relatively 
efficient and speedy mechanism of regulating UTPs, in particular misleading 
advertising.  Not only consumers or consumer associations and groups 
but also traders and trade associations could file a complaint with the 
Commission – unlike under the CPA. The Commission could also start an 
investigation suo motu.14

If the Commission found that a certain advertising contained an UTP, 
it could adopt a cease-and-desist order. If the public interest required it, it 
could issue a temporary injunction which included the power to grant it 
without giving notice to the opposite party.15 Under Sec. 36 D (1) (c) it also 
could take an order for corrective advertisement – a remedy used rather 
seldom.16 Finally, Sec. 12B gave the MRTP-C power to order compensation. 
In cases of violation of a Commission order, a punishment for contempt 
could be imposed. The statistics of Mittal17 demonstrate the following 
distribution of remedies for relief:

14 Mittal at p. 26.
15 Mittal at pp. 28, 33.
16 Mittal at p. 32.
17 At p. 36.
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Nature of relief Cases UTP Percentage

Injunctive relief 47 6, 46%

Compensation 174 23, 90 %

Order to discontinue the practice 99 13, 60 %

Order for republication of correct-
ed advertisement

2 0, 27 %

Punishment for contempt 1 0, 14 %

No relief 405 55, 63 5

Total 728 100 %

The great number of cases without any formal remedy seems to suggest a 
high success rate of the MRTP-C, despite the overall rather limited number 
of complaints and follow-up decisions. 

In the opinion of Mittal, the “success and efficiency of the MRTP system 
is a function of types of UTPs covered, variety of industries pursued, ease 
with which different stakeholders could approach the forum, time taken for 
disposal of disputes, satisfaction of the litigant, number of complaints in 
which relief was granted along with the variety of reliefs granted.”.18 This 
success story did not prevent the MRTP-Commission from being abolished 
during the 2002 reform which separated as before 1984 the regulation 
of restrictive practice which was transferred to a newly established 
Competition Commission, and the regulation of UTP which was transferred 
to the CPA-structure – a transfer the consequences of which I will discuss in 
the following section with its impact on the preventive combat against UTP. 

 THE CPA AS AMENDED IN 2002 – A HYbRID REGULATOR Of UTP

4.1. the half-hearted transfer of Powers of the mrtP-C to the CPa 
three-tIer struCture

18 At p. 44.
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When the 2002 amendments of the Trade Practices Regulation provided 
for the abolition of the MRTP-C, the Indian legislator had to decide if and - 
as the case may be - who would take over jurisdiction of the regulating UTP. 
The result was a somewhat strange and for the foreign observer difficult 
to understand compromise:

• Restrictive practices jurisdiction was transferred to a newly created 
Competition Commission

• Substantive UTP jurisdiction was completely put into the hands of 
the CPA-structure

• The special powers of the MRTP-C were however not transferred 
to the CPA-institutions.

As a result, the CPA-institutions were left as the only ones to combat 
UTP on the Indian market, but did not get any additional powers to do so in 
a similar preventive spirit which were specific to the soon to be dissolved 
MRTP-C. This led to a somewhat “hybrid”, rather contradictory structure 
of the CPA:

• On the one hand, Sec. 2(1)(r) as amended lists a number of UTPs, 
nearly identical to the substantive provisions of the MRTP Act of 
1969 as amended by Sec. 36 (A) in 1984.19

• On the other hand, the procedural provisions on implementation 
were however not taken over into the CPA, e.g. standing of traders 
and trade associations to take complaints before the District Fora 
resp. State Commissions, their investigation powers suo motu, broad 
jurisdiction allowing injunctive relief and temporary injunctions, 
enforcement of their orders via a contempt of court procedure.

The most important difference between the jurisdiction of the MRTP-C 
and the CPA-three tier structure lies in the fact that the first was a centralized 

19 Mittal, in:  Henning-Bodewig, (ed.), International Handbook on Unfair Competition 
Law, § 14 India Beck/Hart/Nomos, 2013at paras 21-54, 72-79.
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administrative agency, subject to review only by the Supreme Court, while 
the CPA-institutions were regarded as quasi-judicial bodies which could not 
take action on their own and which were submitted to a pyramidal appeal 
structure culminating in a final appeal of orders of the National Commission 
before the Supreme Court. It is obvious that proceedings before or initiated 
by the MRTP-C could be handled much more efficiently and rapidly than 
complaints concerning UTP within the three-tier structure of the CPA. 

4.2. the ComPensatIon ParadIGm of the CPa-meChanIsm under Its utP 
JurIsdICtIon

Even though the concepts of UTP under the former MRTP-Act and 
under the CPA as amended are substantially identical due to the transfer 
of jurisdiction in 2002, the models of enforcement are completely 
different. While the MRTP-Act was concerned with prevention, the CPA 
aims primarily at (fair and speedy?) compensation of wrongs suffered or 
restitution of undue payments entered into by consumers due to – not only 
but specifically - an UTP of a business, trader, or advertiser. This can be 
demonstrated by reference to the basic concept of the CPA, namely the 
conditions of a successful complaint:Jurisdiction of the District Fora is 
limited under Sec. 12 (1) in relation to “any goods sold or delivered or 
agreed to be sold or delivered or any service provided or agreed to be 
provided…” This definition does not cover the pre-contractual phase of an 
UTP, unlike the repealed MRTP-Act and Article 3(1) of EU Dir. 2005/29/
EC, which extends the scope of application to “commercial practices before, 
during and after a commercial transaction relating to a product (including 
services)”. The CPA definition therefore seems not to be appropriate to 
combat misleading advertising before a product has been sold or a service 
has been provided. It was completely inadequate to take over the “lost” 
MRTP-jurisdiction. The same is true with the concept of consumer under 
Sec. 2 (d) whereby “consumer” means any person who 

(i) buys any goods for a consideration which has been paid or promised 
or partly paid and partly promised, or under any system of deferred 
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payment and includes any user of such goods other than the person 
who buys such goods for consideration paid or promised or partly 
paid or partly promised, or under any system of deferred payment, 
when such use is made with the approval of such person, but does 
not include a person who obtains such goods for resale

(ii) (Hire-purchase)

 Explanation: For the purposes of sub-clause (i), “commercial 
purpose does not include use by a consumer of goods bought and 
used by him for the purpose of earning his livelihood, by means of 
self-employment”. 

Again, the difference to the EU concept of consumer is striking as 
defined in Art. 2 (a) of the UCPD whereby “‘consumer’ means any natural 
person who, in commercial practices covered by this Directive, is acting 
for purposes which are outside his trade, business, craft or profession.” 
For EU law, the purpose of the action of a person is decisive, while, for 
Indian law, the conclusion of a contract for consideration transforms this 
person into a consumer, unless the good is purchased for resale, but may 
be used for self-employment.  

The CPA clearly has the fairness of the individual consumer transactions 
in mind in its regulation of UTP. It is oriented towards the protection of the 
individual wronged by an UTP, not towards regulating the market against 
UTP as was intended by the – later abolished powers – of the MRTP-C. 
As the Indian author Verma correctly writes: “Unlike the earlier laws, 
which were punitive and preventive in nature, the provisions of the CPA 
are compensatory in nature.”20

There has been abundant case law of the CPA institutions concerning 
compensation respectively restitution (including discretionary interest 
payment and reimbursements of costs of legal proceedings) granted to 
consumers injured by UTP of businesses; Sec. 14 (1) (d) requires only 

20 Verma, Developments in Consumer Protection in India, JCP 2002, 107 at p. 111.
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“negligence of the opposite party” . Most interesting have been decisions 
of the National Commission and rare judgments of the Supreme Court 
having status as precedents. Due to the great bulk of cases, it is impossible 
to go into details. Most surprisingly to the lawyer trained in traditional 
categories of civil law application based on such concepts as contract, tort, 
fault, joint and several liability, restitution etc., the mechanism of the CPA 
operates outside these concepts, if a link to the injury of the consumer to 
an UTP can be shown to exist. This is at odds with Art. 3(2) of the above 
mentioned EU Dir. 2005/29 which states explicitly:

This Directive is without prejudice to contract law and, in particular, to 
the rules on the validity, formation and effect of a contract.

Such broad jurisdiction, denying a clear demarcation line between 
unfair practices on the market as such and specific consumer harm caused 
by these practices, avoids on the one hand the legal technicalities to 
which compensation of consumers is subjected and frequently limited. 
The Consumer Fora enjoy a broad discretion in defining an UTP and in 
granting remedies to the injured consumer without the need to go into a 
detailed legal analysis under Sec. 14 CPA.  The CPA in its 2002 version 
has established a parallel regime of consumer law, not only with regard 
to procedures but also to substance. This resorting to equitable consumer 
justice“beyond the books” is to some extent however “compensated” by 
the length of proceedings, especially when the orders of the District Fora 
are taken to appeal (infra IV. 4(b).). What is even more surprising is the 
appearance of lawyers in most of the consumer complaints, if the anecdotal 
evidence given to me is correct.

A more traditional approach has  been taken with regard to defective 
goods under Sec. 2 (1) (f) and deficient services under Sec. 2 (1) (g) 
combined with the remedies under Sec. 14 (1) (a), (b) (c), (e) CPA; special 
remedies are foreseen for hazardous products under Sec. 14 (1) (g-h) but 
will not be discussed here.
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4.3. the maIn obJeCtIVe of lItIGatIon under the CPa: Just ComPensatIon

The enormous balk of case law of the Indian Consumer Redressal 
Institutions cannot be adequately analysed in the context of this short paper 
which is concerned mostly with prevention, not so much compensation. 
But in order to understand the “spirit” and objective of the CPA System, it 
is useful to look at two areas where a striking difference to EU Traditions 
can be found:

• The submission of medical malpractice cases under the CPA regime.

• The existence of a compensatory mechanism favouring individual 
(or group of) consumers injured by an UTP.

A Short Look at Medical Malpractice Cases under the CPA Provisions on 
Deficient Services

Medical malpractice cases, due to a broad definition of the “consumer” 
by the Indian Supreme Court,21 have been litigated by the Consumer Fora 
under the heading of  “deficïent (medical) services”. The following orders of 
the National Commission reported in a recent collection22 and also published 
in law journals are worth mentioning to give the non-Indian reader an 
impression on the complexity and originality of litigation under the CPA.

• In the case MC Katare V/s Bombay Hospital,23 the litigation 
concerned a young woman who loses her life due to medical 
negligence by doctors. Anesthesia is incorrectly administered during 
ankle operation. Doctors were held liable by National Commission.
Rs 5 lakhs (about 6.000 €) compensation were awarded. The 
plaintiffs demanded Rs 25 lakhs as compensation, arguing that the 
young woman, of 30 years at the time of death would contribute to 

21 For a recent analysis see Auquip Malik and Deepak, Interpretation of Medical Negligence 
under the CPA, in: Patil (ed.), 25 Years of Consumer Protection Act – Challenges and 
the New Way Forward, 2012, 201-203.

22 Landmark Judgments on Consumer Protection Law, Published by National Consumer 
Disputes Redressal Commission, New Delhi, Universal Law Publishing Company, 2011.

23 At p. 287.
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the family income at Rs 2500 per month, and could be expected to 
live for 70 years.  The sum of Rs 5 lakhs, awarded after a period 
of 15 years (!) does not amount to an adequate compensation. The 
UTP giving rise to the complaint is not clear.

• The litigation Ashok Kumar Upadhyay V/s D.N. Mishra 24 concerned 
the death of a child due to medical negligence. A 16 year old boy 
dies due to incorrect treatment by doctors. A strain of anti malaria 
injection was wrongfully administered causing death of child. The 
compensation awarded was Rs 11 lakhs (about 13.000 €) after a 
litigation of 13 years. The compensation demanded was Rs 128 
lakhs, based on completion of education and earnings in working life 
between 24 years and 80 years.  The Commission argued that, since 
the family was well to do with a permanent source of government 
income, did not depend on the son for their survival; hence the 
compensation amount was recomputed. 

In case Ms Dhanwati Kaur V/s Dr SK Jhunjhunwala,25 the gall bladder 
of the patient was removed through surgery without consent. Compensation 
claimed was Rs 15 lakhs; the compensation awarded only Rs 2 lakhs (2.500 
€), given that the lady was left indisposed and could not attend to household 
responsibilities for a period of 9 months. 

Compensation linked to UTP

• Medical malpractice cases may also be litigated under the UTP 
jurisdiction which avoids difficult questions of negligence and doctor’s 
duties of care and information. A good example is case Ajay Gautman 
v Amritsa Eye Clinic and 6/6 Laser Ctr,26 concerning a misleading 
advertisement by a doctor that his patients would get rid of spectacles 
by undergoing laser surgery. The doctor was found guilty of adopting an 
unfair trade practice. He was directed to pay a lump-sum compensation 

24 At p. 275.
25 At p. 327.
26 2010 (2) CPR 22 (NC of 26.2.2010).
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of Rs. 100,000 (about 1200 €) and to withdraw the advertisement in 
media. He had to give an undertaking before the NC that he will not 
publish any such advertisement in the future.

• The Supreme Court judgment of 5 April 2013 in case Bhanwar Kanwar 
v. Gupta et al.27 concerned the deficient treatment of febrile convulsions 
during fever at the age of 6 months of the son of the complainant with 
the help of advertised Ayurvedic medicine which were passed off as 
being Allopathic medicines. The National Commission found that the 
doctor was not registered to practice and prescribe modern Allopathic 
medicine. He was therefore “guilty of unfair trade practice and adopted 
unfair method and deceptive practice by making false statement orally 
as well as in writing.” Against the order of the National Commission of 
29 January 2009 the Supreme Court awarded an enhanced compensation 
for the injury suffered by the child and his father of Rs. 15 lakhs. The 
incident and treatment relate to the period of 1994 to 1997. 

• Another series of UTP complaints standing out for their frequency 
and impact on consumer’s future chances in the labour market 
concern claims on university access or job placement success if a 
certain educational training program is contracted; the Patil-study 
mentions 11 of them.28 The best known precedent is the Supreme Court 
judgment of 13 February 2009 in case Buddhist Mission Dental et al v 
BhupeshKruana Camp et al.29 which concerned a misleading claim of a 
dental college concerning admission and studies of qualified candidates 
for a relatively high fee. The advertisement did not mention that the 
college was not recognised by the Dental Council of India and had no 
University link. Students had already started enrolling and following 
classes only to find out later that their courses and certificates did not 
qualify for a professional career. After a protracted litigation against 

27 Civil Appeal No. 8660 of 2009, not yet reported.
28 Ashok R. Patil, NLSIU “To study and analyse the cases in the field of misleading and 

unfair advertising to explore gaps of the present system of enforcement”, First Draft 
Report to GIZ of October 2013 at pp. 5 et seq.

29 (2009)4 Supreme Court Cases p. 484.
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a judgment of the National Commission of 29.9.2000 upon appeal of 
the college the Supreme Court awarded Rs. 1 lakh (1200 €) additional 
compensation to each of the complaining students and another Rs. 1 
lakh for costs of litigation – a rather trifle sum without any deterrent 
effect. It seems that twelve students profited from the judgment.

• The Patil study and the earlier documentation of Singh30 mention a great 
number of cases concerning compensation due to UTP of the automobile, 
residential homes, financial services, travel and similar industries not 
subject to any detailed analysis here. What is striking to the observer 
is the little – or even absent - analysis devoted to causation questions 
linking the UTP to the specific injury of the consumers. Additionally, 
liability seems to be rather strict, requiring only negligence on the 
part of the trader or advertiser without the possibility of limiting the 
liability via exemption clauses. The competent Consumer Fora and 
Commissions seem to enjoy an almost unlimited discretion concerning 
sanctions of UTP vis-à-vis individual consumers, including the amount 
of compensation to be awarded to the consumer. This makes an analysis 
under comparative law aspects almost impossible.

4.4. two maIn Problems of the redressal system: InsuffICIent 
ComPensatIon & exCessIVe lenGth of ProCeedInGs

The Dearth of Compensation

The following overview has been made by my Indian collaborator, 
Mr. Gupta concerning in particular the rather discretionary and frequently 
unsatisfactory allocation of compensation31:

30 Singh, Law of Consumer Protection in India, 2005, pp. 154.
31 Note by the author Gupta: After analyzing the  cases, it can be summarize that the each 

forum/commission is awarding damages according to their hierarchy (like Supreme 
Court is awarding one lakh) and the particular facts of a case. If the consequence of the 
misleading advertisement is grave the compensation is also in the nature of exemplary, 
but if not the forum is awarding nominal damages. It’s all depends upon the subjective 
satisfaction of the presiding officer of the forum/commission. There is no straitjacket 
formula on which we can say the damages should be awarded, though consequential 
result of the misleading advertisement may be a guiding factor but it is not the only 
way to award damages in a case. The position of the aggrieved consumer, the position 
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Sl. 
No.

Title Damages + interest+ 
mental agony in Rs.

Time

1 Big Bazaar vs Government of Gu-
jarat (National Commission = NC)
Citation- Revision Petition No. 1674 
of 2007

195,000  + 9% PA 
+10,000

 Approx.   
18 months

2 Tesol India, Chandigarh vs Sh. Gov-
ind Singh Patwal (Chandigarh State 
Commission)

No info. about the 
damages but awarded 
exemplary cost of 
5,000/- to complainant

3 Bhupesh Khurana vs Vishwa Buddha 
Parishad 2000 CTJ 801 (CP)

Refund of college fees 
+ 12% PA +20,000+ 
10,000 as cost

4 Brilliant Classes vs B.M. Gupta (NC)
Citation Revision Petition No. 281 
of 2007

Fees + 2,500 as com-
pensation

5 Indian Institute of Professional Stud-
ies vs Smt Rekha Sharma (NC)
Citation- Revision Petition No. 2864 
of 2011

Fees + 10,000(mental 
agony) + 2000 (litiga-
tion)+ 25,000(lost one 
year)

6 C.M.S. Computer Institute vs Shri 
Gaurva  Sharma Appeal No. FA-
884/2006 (State Commission)

Fees + 5,000 as com-
pensation

7 Smt. Divya Sood vs Ms. Gurdeep 
Kaur Bhuhi
Citation: I (2007) Consumer 
Protection Judgement

Fees refund + 25,000/- 
as compensation by 
District forum which 
was confirmed by 
State commission 
but the NC observed 
that the compensation 
amount is very low.

8 Ajay Gautam vs Amritsar Eye Clinic 
& Ors (NC)
Review Appl. No.79 of 2010 & 
Review Appl No.209  of  2011

Compensation of 
100,000 at 12% pa.

of the respondent, the overall effect of a misleading advertisement on society at large are 
also to be taken into account.
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The (Abominable) Length of Proceedings
A more frequent critique of the Redressal Mechanism under the CPA 

has been the length of proceedings.32 Instead of streamlining compensation 
by rapid proceedings within the 90-150 day limit of Sec. 13 (3A) CPA, 
this time frame is frequently exceeded. Particularly long delays happen if 
the case is appealed which is possible to an almost unlimited and risk-free 
extent under the working under Sec. 15 CPA (about 60 % of District Fora 
orders). This generous appeal possibility seems to be responsible for the 
backlog. The procedure before State Commissions takes on an average 
about an additional 2 extra years, this being due to the fact that the State 
Commissions are remarkably understaffed by comprising only a President 
(a former High Court judge) and two members (without substitutes!) being 
competent for all appeals in one state against District Fora orders. State 
Commissions are, unlike courts, not divided into benches allowing a more 
effective and speedy handling of cases. There is an incentive for parties to 
go for appeal, in particular for the losing side (mostly businesses) in order 
to avoid the order of the District Forum becoming final and being able to 
be implemented.

Justice delayed is justice denied – a saying which is certainly true in 
the Indian context. Other, more technical problems are also invoked, like 
the understaffing of the District Fora or of the State Commissions, the 
unwillingness of state authorities to speedily replace vacant positions, the 
missing of adequate technical equipment. Several proposals have been 
voiced in the Indian context to improve the working of the CPA mechanisms 
- a discussion which will however not be taken up here.

The Overall Critique of the Compensation Mechanism of the CPA 
by Patil

Prof. Patil, one of the most prominent Indian consumer law experts, 
has summarized the critique against the compensatory mechanism of the 

32 Report of the Working Group on Consumer Protection, Gov. of India, Dpt. of Consumer 
Affairs, Twelfth Plan 2012-2017, at p. 28 referring to a total of 394.583 pending at 
various levels, some of them more than 10 years.
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CPA – including its deficient socio-legal embeddedness as follows, after 
having studied a bulk of cases:33

1. The provisions of the Consumer Protection Act 1986 are not efficient 
and vigilant.

2. The Enforcement Machinery is not strong as there is need for not only 
civil redressal but criminal provisions to be incorporated to make it 
more efficient.

3. ….

4. When there is higher grievance then there should be provisions for 
damages, compensation and penalization. 

5. The consumer’s problems are created in the market-place and range 
from fraud and deception to outright rejection of their just protest and 
right to information about goods. Whatever the remedies which are 
available in India for the protection of the consumers in the marketplace 
they are by no means sufficient and the consumers find themselves 
helpless due to ineffective legal machinery for redressal of grievances. 

6. Very few consumers were fully aware about the rights, responsibilities 
and the Consumer Protection Act. Hence, it is necessary to educate 
them on their rights and responsibilities as consumers, to make them 
vigilant, rational and aware buyers.

7. Educate consumers to develop an understanding about their 
responsibilities as consumers. Consumers should organize together to 
develop the strength and influence to promote and protect their own 
interest. Government should make and implement rules of punishment 
more harsh so that manufacturers and shopkeepers think twice before 
adopting fraudulent practices.

8. Redress procedures should be made more logical, easy enough to be 
understood by a large number of consumers. Further procedures shall 
so designed as to have easy handling and quick disposal of cases.

33 Patil, Supra note 2 at p. 40.
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9. The active involvement and participation from all quarters i.e. the 
Central and State Governments, the Educational Institutions, the NGOs, 
the print and electronic media and the adoption and observance of a 
voluntary code of conduct by the trade and industry and the Citizen’s 
Charter by the service providers is necessary to see that the consumers 
get their due.

This paper will however not go into the details of the Indian discussion, 
except referring to the obvious deficiencies of the well-intended Indian 
Consumer Redressal System, namely the lack of adequate compensation to 
wronged consumers and the length of proceedings, especially when going 
on appeal. This makes an effective preventive system ever more necessary 
to which I will turn now under the existing CPA mechanism.

4.5. the near-to-absenCe of PreVentIVe JustICe under the CPa

As was already mentioned, the CPA is mostly concerned with individual 
(or perhaps group) redressal schemes, not so much with preventive justice. 
This has not been substantially changed after the 2002 amendments where 
the jurisdiction of the MRTP-C was to some extent transferred to the CPA 
institutions, without however giving them the same powers. In particular, 
the narrow concept of UTP was not changed which always required a 
prior transaction and did not apply in case of a complaint before a sale or 
a service contract is concluded.  This excludes jurisdiction particularly 
against misleading advertising directed at a large public, as mentioned 
before. The same is true with the corresponding concept of “consumer” 
which is linked to a transaction against consideration, not to the objective 
of the action (business or private).

Some examples supporting Preventive Justice in CPA

On the one hand, however, there are still some “hidden” elements in 
the CPA provisions which could be used for preventive justice. This is 
true with regard to available remedies which may have a deterrent effect 
on wrongdoers in the consumer and advertising markets. There are no 
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statistics available on the (infrequent?) use of these remedies. The following 
examples contain only anecdotal evidence:

Sec. 14 CPA: District Forum may issue “an order to the opposite party 
directing him to (do) one or more of the following things, namely…:

• Under lit. (f) this also includes an order “to discontinue the unfair 
trade practice or the restrictive trade practice or not to repeat them”

• This allows for corrective advertising, Sec. 14 (lit hc). In case Dr. 
Navdeep Singh Khaira et al v Sheela Gupta et al,34 the National 
Commission ordered “withdrawal of any such advertisement (on 
wrongful laser treatment of an eye defect)…and to desist doing so 
in future”.

•	 Exemplary damages in case of repeated or serious infringements are 
possible under the Sec. 14 (lit. d) CPA and in some cases awarded 
by the State or National Commissions, see Bonn Nutrients vs Jagpa 
Singh Dara.35 The damages may be put into a government (welfare) 
fund and therefore not help consumers. However, the amount 
awarded by the National Commission does not seem to have any 
deterrent effect. The compensation awarded by the District Forum in 
this case was 5000 Rs (60 €) and enhanced by the State Commission 
to an exemplary award of Rs. 50.000 (about 600 €), plus Rs. 3000 
for costs of the complaint. 

• A highly publicized case involving the award of punitive damages 
before the National Commission Society of Catalysts v StarPlus 
TV et al36 concerned the promise of prizes to be offered to the 
participants of a lottery on a public TV programme which in fact 
were financed by the very participants, allowing a substantial profit 
to the advertiser without this being disclosed to the consumer.37 

34 2010 (2) CPR 29 (NC).
35 2005 (2) CPR 111 (NC).
36 2008 (4) CPR 313 (NC).
37 For a similar scheme in the EU see ECJ judgment of 18.10.2012, case C-428/11 Purely 

Creative: It is an unfair commercial practice under Dir. 2005/29/EU of informing the 
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The scheme was regarded as a (grossly) UTP; the defendant 
was condemned to “punitive damages” of 1 crore (120.000 €), a 
remarkably high sum for Indian circumstances, even though only 
covering 14 % of the profit from the scheme; the complaining 
consumer association did not get anything excepta trifle 50.000 Rp. 
(about 600 €) for its costs. This sum of 1 crorewas to be paid into 
the “Consumer Welfare Fund”. At the end of the order, the NC said 
that it “highly appreciate(d) the efforts made by complainant, the 
Voluntary Consumer Association.” This is a remarkable example 
of public interest litigation within the narrow framework of the 
CPA. Whether the order which became final may have a substantial 
preventive effect on the use of prizes for marketing purposes remains 
to be seen. 

• Another way to speed up proceedings which is particularly important 
for the success of preventive justice would be the use of interim 
orders under Sec. 13 (3B) CPA as amended in 2002: These orders 
seem also to be available for interlocutory injunctions to stop UTP 
including misleading advertising before having caused damage to 
consumers, but there seems to be little use so far by District Fora.

Limits to Preventive Justice under CPA

On the other hand, the proceedings before the Consumer Redressal 
Institutions, in particular the District Fora, do not seem to be tailored to 
preventive justice. They do not have the expertise to handle claims against 
misleading advertising. They lack investigative powers. The exclusion of 
trade associations from standing – unlike the MRTP-Act – necessarily 
eliminates a number of potential complainants who have a substantial 
interest and expertise how to successfully combat UTP. Injunctive relief, 
particularly temporary injunctions seem to be available in theory but not 
used in practice.  

consumer that he has won a prize and obliging him, in order to receive that prize, to 
incur a cost of whatever kind profiting the advertiser.
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The State Commissions would be in a better position to handle 
preventive justice than the District Fora whose basic mission is to help the 
“Indian consumer in need”.However, as I was told, the State Commissions 
are remarkably understaffed by comprising only a President (a former High 
Court judge) and two members (without substitutes!) being competent to 
hear all appeals in one state against District Fora orders. State Commissions 
are, unlike courts, not divided into benches allowing a more effective and 
speedy handling of cases. They cannot take action against misleading 
advertising suo motu, unlike the old MRTP-C. Vacancies of Presidents 
and (the two) member of the Commissions are filled with great delay and 
frequently subject to political squabbles.

HOW TO bRING PREVENTIVE JUSTICE AGAINST UTP AGAIN INTO 
THE INDIAN LEGAL ORDER – SOME PERSONAL SUGGESTIONS 
AND RECOMMENDATIONS

As a preliminary result of this study undertaken, the following changes 
of law and practice of the CPA would be necessary as a minimum to improve 
preventive justice on the Indian consumer market, thereby indirectly 
profiting consumers themselves. This should be possible without radically 
changing the entire institutional patterns and arrangements of the CPA:

1. In order to improve the protection of the collective interest of Indian 
consumers, there is a need for a paradigm extension in Indian consumer 
law and practice under the CPA. Such extension would imply action 
under the CPA from compensation only to both compensation and 
prevention. This conforms to a citation by a prominent Indian author 
Singh:38 “(the) purpose (of the CPA)…is to outlaw practices which 
are deceptive and otherwise unfair to consumers”.

2. This paradigm extension implies both legislative and institutional 
changes, but in no way radical modifications	of the existing structure 
and practice under the CPA. This paper will list only some of them, 
without being in any way exhaustive. The recommendations are purely 
personal and in no way binding on GIZ.

38 Consumer Protection Law, 2005, p. 158.
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3. As a first requirement, preventive jurisdiction against UTP, in 
particular misleading advertising should lie exclusively with the State 
Commissions, eventually the National Commission, not with District 
Fora. It is suggested that a second bench be installed in the – at 
present overburdened and understaffed - State Commissions which 
would handle preventive actions with a view to developing expertise 
and efficiency – similar to the existing (5) benches at the National 
Commission.39 Such centralization and concentration of proceedings 
would accelerate the complaint handling which in the end would be 
monitored by the possibility of an appeal to the Supreme Court of 
India.

4. As a second important reform to be enacted by the Indian legislator, 
there is a need to modify existing legal restrictions to improve 
prevention, in particular by broadening the jurisdiction under Sec. 
12 to cover practices also before any commercial transaction with a 
consumer has taken place, similar to Sec. 36A MRTP Act of 1984,40 
Art. 3(1) EU Dir. 2005/29. The concept of consumer needs to be 
widened to include cases where there has been no express transaction 
for consideration, but its preparation.

5. The remedial mechanism should be improved with a view to attain 
rapid cessation orders against obvious UTP, including interlocutory/
interim injunctions to be sought by “recognized consumer 
associations” under Sec. 12 (b), consumer groups under Sec. 12 (c) 
and/or governments under Sec. 12 (d) CPA. Individual consumers 
should not have standing. 

6. Whether trade associations should have standing like under EU law 
and the former MRTP-Act must be decided by the legislator. This 
author is convinced that a broadening of standing to include also 
business actors would increase the preventive effect of the CPA, but 
be strictly limited to preventive, not to compensatory jurisdiction.

39 Report of the working group, Supra note 32 at p. 21.
40 See of the Mittal report p. 45.
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7. In order to allow a speedy out of court settlement of a case concerning 
an UTP, an informal pre-trial “warning procedure” would be helpful 
as used in many EU countries. It could be initiated by consumer 
organizations, consumer groups and governments having standing 
under Sec. 12 CPA, eventually also by trade associations. If the trader/
advertiser complies, he would sign an undertaking to abstain from 
continuing the UTP, sanctioned by a conditional penalty in case of 
breach.

8. It is suggested that the already existing remedies under Sec. 11 (2) 
CPA, including accelerated procedures for orders with “interim 
effect”, could be activated to allow for rapid injunctive relief.

9. Orders by State Commissions or the National Commission enjoining 
a specific UTP should be accompanied by a conditional penalty 
payment in case of breach. If the order has been appealed, the penalty 
payment would only be preliminary and has to be revoked in case of 
a successful appeal by trader.

10. Under existing law, neither the State Commissions nor the National 
Commission has investigative powers, unlike the former MRTP-
Commission. In the opinion of this author, this principle should not 
be abandoned because of the judicial character of the Commissions. 
It would therefore be part of the substantiation requirements of an 
action for an injunction by the plaintiffs as mentioned under paras 5/6, 
to submit the necessary documentation to the Commission to justify 
a claim. If consumer associations do not have the means to provide 
the necessary documentation, this must be done by the state plaintiff 
under Sec. 12 (d) CPA. The defendant advertiser could obviously 
rebut the claim by appropriate counter-evidence. The Commission 
could use its own expertise and knowledge of the deceptiveness of 
an adverting, or, as the case may be, consult an independent expert 
to assess the claims.41 It could however not take action proprio motu.

41 See Patil, Consumer Protection Amendment Bill 2011 – An Analysis, in Patil (ed.), 25 
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11. The existing remedy of corrective advertising should be used more 
frequently by State Commissions and the National Commission in 
advertising cases. Serious violations may be sanctioned by exemplary, 
as is already done today, however exceptionally.

12. Punitive damages which were introduced by the 2002 amendments42 
need to be utilized more frequently in the public interest against UTP 
seriously impairing the consumer interest.43

13. The Undersigned does not take a stand on recommending or not the 
establishment of a Consumer Protection Agency to deliver preventive 
justice similar to the defunct MRTP-C, which has been recommended 
by the GFA-study44 and more cautiously proposed as Option 1 of the 
CUTS-study.45 The Government working group has discussed the 
establishment of a “National Trade Practices Regulatory Authority”, 
but has not taken any recommendation on this controversial issue.46

14. The proposed “paradigm extension” of the CPA should not undermine 
the traditional consumer protection role of its institutional structure, in 
particular by the jurisdiction of the District Fora for compensation and/
or restitution which should remain untouched, but be supplemented 
by elements of a better preventive control in order to avoid consumer 
harm before a contract is entered into. Some legislative changes as 
indicated above will be necessary for this objective.  On the other hand, 
the existing CPA already contains elements to protect the collective 
consumer interest, in particular in its provisions on standing (to be 

Years of Consumer Protection Act – Challenges and the New Way Forward, 2012, at 
p. 115.

42 Singh, Supra note 31 at p. 196.
43 Report of the working group, Supra note 33 at p. 20.
44 GFA/GIZ Study by Chaturvedi and Thorun of 2 May 2012 on “Recommendation for 

a National Consumer Protection Agency”.
45 CUTS Report on “Study and analyse the situation in India regarding unfair trade practices 

and limitations of enforcement”,   2013 at pp. 66; option 2 proposed “strengthening 
the institutions under the CPA” and comes close to the recommendations voiced in this 
paper.

46 Supra note 33 at p.23.
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extended to trade associations), compensation (exemplary and/or 
punitive) with deterrent effect, and remedies for injunctive relief.

15. The recommendations of this study can be regarded only as a “second 
best” compared to a solution based on a public authority like the 
former  MRTP-Commission.  Under the CPA, the redressal institutions 
do not have investigative powers, nor can they initiate proceedings 
propriomotu. The injunctive remedies do not seen to be sufficient- 
even if improved in the CPA as suggested - in the absence of public 
enforcement.

CONCLUSION – THE NECESSITY Of A JOINT READING Of 
PREVENTION AND COMPENSATION  AGAINST UTP IN A “MOVAbLE 
SYSTEM Of CONSUMER LAW”

How far does the Indian system of regulating UTP conform to Hans 
Micklitz ideas of a “movable system”? It may be useful to take a look at 
another paper of Hans Micklitz’ work where he criticizes the so-called 
“Kästchendenken” (“thinking in legal boxes”) in unfair commercial 
practices regulation.47 Under such a (wrong!) premise, trade regulation 
and prohibition of unfair contract terms are two completely separate areas 
which have nothing to do with each other. This narrow view – popular 
especially in German legal thinking - has found some confirmation in the 
above mentioned Art. 3 (2) of the UCPD, even though critique had already 
been voiced by authors from other jurisdictions48.

Hans Micklitz’ broader view was to some extent supported by a recent 
litigation before the ECJ in case C-453/10 Pereničova	and	Perenić.	The 
Advocate General Trstenjak in her opinion of 21.11.2011 wrote:

“….An overall examination of the legal acts adopted to protect the 
consumer reveals many links between them, which must similarly be taken 

47 Mick l i t z /Re ich ,  ABG-Rech t  und  UWG –  ( end l i ch )  e ineEnde  des 
KästchendenkensnachPerecinova und Invitel? EWS 2012, 257-264; it should be admitted 
the the relevant parts of this paper orignated from the pen of Hans!

48 See for example Orlando, The Use of Unfair Contractual Terms as an Unfair Commercial 
Practice, ERCL 2011, 25.
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into account in the interpretation.  The acts of European Union Law in the 
area of Consumer Protection Law must therefore be seen as part of a single, 
overall set of rules which complement each other” (para 86).  

The Court in its judgment of 15.3.2012 has taken up this broader 
approach toward a joint understanding and interpretation of the UCPD 
and UTD:

“In those circumstances, …  a finding that a commercial practice is 
unfair is one element among others on which the competent court may base 
its assessment of the unfairness of contractual terms under Article 4(1) of 
Directive 93/13” (para 43).

Such “joint reading” of instruments of trade practices and mandatory 
contract law insists on their common consumer protective objective and 
should be making its way into EU and implementing Member State law.  
As this paper on India hopefully shows, this integrated understanding 
between UTP and individual remedies has some tradition there which is 
useful to be considered also by the EU lawyer. The problem of modern 
Indian consumer law seems to be concerned with the reverse problem as 
in the EU discussion taken up by Hans Micklitz: the predominant focus on 
individual compensation against UTP has seemingly left behind the need 
for preventive justice. Indian law still has to develop efficient remedies 
before UTP appear on the market place and harm consumers. Individual 
and Collective Remedies, Compensation and Prevention have to be seen 
as two sides of the coin of an efficient consumer protection practice as 
being directed toward both, without artificially putting them into “different 
legal boxes”. Indian and EU law share the same orientation but suffer 
from one-sided deficits relating either to prevention or compensation, if 
my observations on the relevant state of each law is correct. The “movable 
system” as proposed by Hans Micklitz should be able to overcome these 
deficits.
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TOURIST-CONSUMER PROTECTION IN 
MACAU SAR Of CHINA AS A WORLD TOURISM 

DESTINATION

Prof. Dan Wei*

AbSTRACT

Since the transfer of sovereignty to China in 1999, Macau Special Administrative 
Region (SAR) of China has become No.1 in profitability in global gambling 
destinations by gaming revenue as well as a tourism and leisure destination for 
millions of consumers worldwide. According to the World Tourism Organization, 
Macau ranked the 20th position in terms of the world’s international tourist arrivals 
and ranked the 5th place in Asia and the Pacific in 2010. In 2011, Macau attracted 
28 million tourists, among which 3 million were international visitors. Also in 
2011 in terms of international tourism receipt, Macau was ranked 9th among other 
destinations in the world and ranked 2nd in Asia and the Pacific. 

The expansion of tourism sector has led to more tourism disputes. The consumer 
protection in Macau is facing new challenges of inter-regional and international 
conflict of laws in the context of deeper regional integration and globalization. At 
the national level, under the formula of “one country, two systems”, the mainland, 
Hong Kong, Macau and Taiwan have different legal systems and the whole China 
comprises three law families and four jurisdictions. Visitors from the other three 
jurisdictions accounted for approximately 90% of tourist arrivals in Macau and 
their tourism contracts took diversified and complex forms. Meanwhile, Macau has 
participated in a number of international tourism organizations aiming to develop 
more areas of cooperation on tourism trade and policies. 

The paper examines the tourist-consumer protection laws and identifies the 
developments and characteristics of tourism disputes resolution in Macau. Since 
prevention of tourism disputes is always better than remedies, by drawing upon 
experiences of other models of tourist protection worldwide, the paper further 
presents appropriate solutions to the institutionalization of interregional and 
international cooperation for a more effective protection of tourist-consumers in 
Macau. 

* Director of Institute for Advanced Legal Studies, University of Macau, China.
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INTRODUCTION

China is the second fastest growing travel & tourism economy in the 
world and has the potential to become one of the world’s great tourism 
economies – in terms of inbound, domestic and outbound travel. China has 
become the largest spender in international tourism globally in 2012.1At 
the same time, its Special Administrative Region of Macau (Macau SAR) 
ranks the 9th place among the world’s fastest growing Travel & Tourism 
economies. The transformation of Macau from a sleepy Portuguese colony 
to mega world class tourism entertainment destination is staggering in its 
vision and scope. 

Since the transfer of sovereignty to China in 1999, Macau SAR has 
become No.1 of profitability in global gambling destinations by gaming 
revenue as well as a tourism and leisure destination for millions of 
consumers worldwide. According to World Tourism Organization, Macau 
ranked the 20th position in terms of the world’s international tourist arrivals 
and ranked the 5th place in Asia and the Pacific in 2010. Also in 2011 in 
terms of international tourism receipt, Macau ranked the 9th place among 
other destinations in the world and ranked the 2nd position in Asia and the 
Pacific. The total population of Macau as of 2012 was reported 578,0002 
and every year the total number of tourists that arrived in Macau was almost 
40 times of its population. In 2012, Macau attracted more than 28 million 
tourists, among which more than 3 million were international visitors 
and nearly 25 million visitors came from other regions of China such as 
Mainland China, Hong Kong and Taiwan. In the last few years, Macau has 
benefited extraordinarily from the launch of the Individual Visitors Scheme 
(IVS) which has boosted visits from the mainland enormously. 57.7 per 
cent of the total of mainland visitors arrived in Macau in 2012 through the 
IVS scheme. Since 2009, the travel & tourism industry has maintained to 

1 See a press release of World Tourism Organization UNWTO, available at http://media.
unwto.org/en/press-release/2013-04-04/china-new-number-one-tourism-source-market-
world.

2 See Macau profile in 2013, available at http://www.indexmundi.com/macau/
demographics_profile.html.
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represent 12 per cent of its total GDP.3  In order to become a world class 
tourism entertainment destination, Macau needs to support the new tourism 
hardware (infrastructure and product) with professional world class software 
(quality tourism, service standards, employee education and training) that 
is necessary to deliver a well-rounded quality tourism experience. 

The expansion of tourism sector in Macau has also led to more tourism-
related consumer disputes. The consumer protection in Macau is facing 
new challenges of inter-regional and international conflict of laws in the 
context of deeper regional integration and globalization. On the one hand, 
Macau’s tourists have taken diversified forms of tourism contracts. Some 
may celebrate complete package-tour contracts with travel agencies at 
their original domiciles, others might choose “free and easy tours package” 
which includes only air tickets and hotels, and still others tourists might 
prefer to have self-guided tours or “free walker schemes” through online 
booking and distance reservation by their own initiatives. Although the 
purposes of travelling to Macau remain different from one to another, the 
duration of stay of the great majority of tourists in Macau is relatively 
short, normally not exceeding two days. On the other hand, even though 
the visitors from other regions of China accounted for nearly 90 percent of 
tourist arrivals in Macau, there does not exist a uniform legal system among 
these regions.  Under the formula of “one country, two systems”, the whole 
China comprises three law families and four jurisdictions. Macau’s legal 
system is based on the Portuguese model of Civil Law Family; while Hong 
Kong belongs to Common Law Family, Taiwan has a German tradition 
of Civil Law and the mainland China applies socialist law.  In a single 
sovereign country with plural jurisdictions with distinct legal traditions, 
Macau has been placed to the forefront for the development of an effective 
tourist-consumer protection, not only to improve its own private law tools 

3 See a report on statistics of tourism sector of Macau, which is available at: http://
www.ccpitbj.org/web/static/articles/catalog_ff8080813909ead701392e21dd4d005e/
article_ff8080813909ead70139701dbe0205f3/ff8080813909ead70139701dbe0205f3.
html.
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but also to seek regional and international cooperation to overcome the 
existing legal barriers of interregional and international conflict of laws.

At international level, Macau is a member of World Trade Organization 
(UNWTO), Pacific Asia Travel Association (PATA), International Congress 
& Convention Association (ICCA), Asia Pacific Economic Cooperation 
(APEC) Tourism Working Group and the Asian Association of Convention 
and Visitor Bureau (AACVB). At regional level, Macau has signed a 
number of Framework Cooperation Agreements with National Tourism 
Administration of China, with other provinces of Pan-Pearl River Delta 
(PRD), with Guangdong Province, with Hong Kong and with other cities 
nearby, to realize a collective objective in building an international tourist 
belt in Pan-PRD and turning it into the first “barrier-free” tourist zone in 
China.

Any tourist in Macau is also a consumer, who may need to seek 
protection from Macau’s current legal framework, based on the classical 
principles of “lex loci delicti” and “lex loci executiones”. 

OVERVIEW Of CURRENT fRAMEWORK Of CONSUMER LAW IN 
MACAU

The legislative approach of Consumer Law in Macau can be described 
as the so-called “intermediary system” where a Consumer Protection Act 
containing fundamental principles and rules coexists with more specific 
laws. Civil Code and Commercial Code of  Macau provide legal measures 
to some extent to ensure fairness in business-to-consumer relations (e.g., 
pre-contract regime, unfair competition); however, pure consumer law 
is not included in Civil Code or Commercial Code. One cannot find any 
definition of consumer contracts and consumer protection is not a part of 
the law of obligations. Tourism contract is not a typical contract in the 
Civil Code. The existing separate laws and regulations relating to consumer 
protection seem be short of systematization and coherence. To be able 
to benefit from a more balanced contractual protection, in Macau, the 
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consumer has to count on two more laws: Law No. 12/88/M of June 13 on 
Consumer Protection and Law No. 17/92/M of September 28 on General 
Contractual Clauses. According to the principle of lex specialis derogate 
lege generalis, these two pieces of law theoretically enjoy the priority of 
application in consumer contractual relations. The Law No. 12/88/M of 
June 13 on Consumer Protection recognizes that the consumer has the right 
to consciously reflect the decision of forming any contract.  This provision 
can be understood as a potential device (or described more properly as a 
condition for further institutionalization) to allow “cooling-off period” for 
consumers before celebrating any contract. When examining the provisions 
relating to contract law in Civil Code and Commercial Code and those in 
Law of General Contractual Clauses, one can notice that Macau’s legislator 
recognized that the importance of equilibrium between the contracting 
parties aiming at avoiding information asymmetries. Macau Law followed 
the Portuguese legal tradition which adopts the theory of “transaction 
costs”: the uneven distribution of transaction costs due to informational 
asymmetries (regardless of business-to-consumer relations and business-
to-business and even person-to-person relations) must be balanced by 
reviewing pre-formulated clause.  Macau Law paid more attention to redress 
information disparities than restoring a more equal footing for the consumer 
during formation of contract. Macau Law does not forbid general clauses 
in the contract but to prevent abuse or misuse of them. It should be praised 
that the law focuses on “general conditions and terms” but not “standard 
contract” (contrato de adesão), since some pre-formulated terms imposed 
by one contracting party can become part of a contract, and this approach 
used by Macau legislator can be more favorable for consumer protection. 
The Law of General Contractual Clauses requests the party who drafted 
terms notify duly and timely all relevant information on contract terms to 
the other party, and the drafting party bears the burden of proof of such 
duties.  In order to level out information asymmetries, the Law not only 
requires the legibility and accessibility of the terms, but also provides that 
terms must be easily noticeable, otherwise they shall be excluded from the 
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contract. The Law of General Contractual Clauses combines both absolutely 
nullity clauses and relatively nullity clauses (presumed abusive).  Based 
on the blacklists, the clauses are considered null, void and non-existent. 
According to the grey-lists, the recipient party has to invoke the nullity of 
clauses or non-binding effect. In this case, the courts exercises the power 
to control ex officio to determine if exists any presumed abusive clause. It 
should be highlighted that the law contains also procedural provisions and 
confers the right to action to Consumer Council, professional associations 
and the Public Ministry (upon the request of any interested person) to 
prohibit or to recommend standard contract terms. 

From a socio-economic perspective, Macau has been one of the 
most open economies in the world since the reversion to China in 1999 
and the fundamental principles of “freedom of contract” and “private 
autonomy” enjoy a preeminent position. The legal doctrine still maintains 
the traditional ideology of legal rules on contract law. A consumer is not 
in a position of equal bargaining power and regulation for intervention is 
justified to achieve a substantive fairness and a social justice when one 
of the parties is deprived of his freedom of choice and expression of the 
self-determination, when one of the parties is able to exclude his liability 
in respect of a breach of the contract terms, when one of the parties in a 
transaction is not being informed with relevant and sufficient information 
by the other party and no adequate information is available due to market 
failures.  Therefore, the “freedom of contract” and the “party autonomy” 
are not the best rules in consumer contracts. In addition to define the notion 
of “consumer” and the notion of “consumer contract”, in the private law 
area, the main devices of consumer law are the imposition of the duty of 
information of the entrepreneur, the right of revocation of the consumer 
and the establishment of mandatory rules of law or contract regimes.  So 
far, such law tools have not been granted and implemented in consumer 
law in Macau. In this sense, the provisions and the consumer’s basic rights 
enshrined in the Law No. 12/88/M, of June 13 on Consumer Protection are 
very difficult to be effectuated. Some modern and new types of consumer 
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relations (for instance, sale of consumer goods, distance selling, package 
travel, e-commerce and credit card, etc.) have not been regulated yet in 
Macau and consumers have to depend on Civil Code and Commercial Code 
in concrete consumer relation. In case that a consumer understands standard 
terms in a way different from the entrepreneur’s interpretations, it will be 
not easy for the consumer to defend his rights in judicial actions based on 
the available legal rules. For the time being, in many cases, the relationship 
between consumer law and civil code of Macau can be described as a 
relation of “passive-conflict”, in other words, neither consumer law nor civil 
code is able to provide an effective protection for consumers. On the other 
hand, the legal consciousness of local consumers is still weak and the local 
community in general relied much on administrative tutelage in defending 
their interests (mainly through filing complaints at the Consumer Council). 
So far there is almost no information available about judicial decisions 
relating to consumer protection.  As a matter of fact, many consumers 
brought small claims against the manufacturers, producers, retailers, 
salesmen or importers, however, the judicial decisions of the courts of the 
first instance in Macau (including the courts of small-claims) have never 
been published and some other disputes were settled by means of mediation 
and arbitration, of which the final decisions were kept confidential between 
the parties. Unfortunately, perhaps due to these facts and limitations, the 
consumer contract’s relevance has not been given enough attention by the 
legal scholarship. 

A POSSIbLE TOURIST ACT IN MACAU?

So far, there is no Tourism Law or any specific tourism regulation which 
aims to protect tourist-consumer rights in Macau. Recently, in Mainland 
China, the Tourism Law was adopted at the Second Session of the Standing 
Committee of the 12th National People's Congress of China on April 25, 
2013, and shall come into force on October 1, 2013. The Tourism law in 
China applies to tours, vacations, recreations and other forms of tourism 
activities within the territory of China and the said forms of tourism 
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activities that are outbound but organized within the territory of China and 
the business activities providing relevant services for tourism activities. 
Taking into account that numerous outbound tourists’ complaints are related 
to the frauds of travel agencies due to their offers of free-of-charge tours or 
even negative-charge tours, Article 35 of the Tourism Law specifies clearly 
that “travel agencies may not organize tourism activities at unreasonably 
low prices to lure tourists, and obtain kickbacks and other improper benefits 
through arranging shopping or separate charging tourism items”. However, 
due to the principle of “one country, two systems”, the Tourism Law of 
the mainland China will not be applied in the Special Administrative 
Region of Macau. Even though the Tourism Law regulates the activities of 
tourism operators including travel agencies organizing the touring group 
in the mainland China, it can hardly regulate their activities in the Special 
Administrative Region of Macau nor the activities of performance supports 
in Macau who have contractual relationship with the travel agencies in the 
mainland and assist them in the fulfillment of the obligations under the 
organized travel contract. 

It is desirable that in the near future the legislator of Macau can also 
approve a tourism act which is able to perform in concert with the Tourism 
Law of the mainland China. This legislative project will be a pioneer 
cooperation under the principle of “One Country, Two Systems” and will 
make contribution to a creative solution for the conflicts of laws. 

OVERVIEWS Of THE CONfLICT Of LAWS IN MACAU AND IN 
MAINLAND CHINA

4.1.  rules of ConflICts of laws In maCau

At current stage, as far as the conflicts of laws of Macau about 
interregional or transnational obligational relations, Article 44 of Civil Code 
of Macau provides the following mandatory rules: “1. Non-contractual 
liability arising from unlawful act, risks or any lawful act is governed by 
the laws of the place where main acts (lex lociactus) cause injury; liability 



40

arising from omission is governed by the laws of the place where the 
person liable should have acted. 2. If the laws of the place where the injury 
is caused consider the actor shall be responsible, but the laws of the place 
where an act was done do not consider as such, the first laws shall apply, 
provided that the actor shall be able to foresee the caused injury, in a place 
subject to that law, as a consequence of his act or omission. 3. If, however, 
the actor and the person aggrieved have the same habitual residence and 
occasionally stay abroad, the laws at the mutual habitual residence shall 
apply, without prejudice of the designated laws in the above items that 
should be applied indiscriminately to all people”. 

Under the Macau Civil Code, for infringements, the laws of the place of 
execution of infringement, the laws of the place where injury has, the laws 
at the mutual habitual residence of the infringer and the infringed may be 
applied on certain conditions. Wherever more than one law may apply, the 
legislator of Macau defines the criterion of the application of law paying 
special attention to protect the rights of the infringed.  

4.2.  some reCent deVeloPments of law of the PeoPle’s rePublIC of 
ChIna on ChoICe of law for foreIGn-related CIVIl relatIonshIPs 
and ImPlICatIons for maCau

The Law on Choice of Law for Foreign-related Civil Relationships, 
which was adopted at the 17th session of the Standing Committee of the 
11th National People’s Congress on October 28, 2010, came into force on 
April 1, 2011. The Supreme Court of China promulgated on January 7, 
2013 its first Judicial Interpretation on the Law of the on Choice of Law 
for Foreign-related Civil Relationships, according to the Article 19 this 
Judicial Interpretation will also apply for the application of laws in civil 
relationships related to Hong Kong and Macau. 

Articles 3-5 and Articles 41-2 of the Law on Choice of Law for Foreign-
related Civil Relationships are relevant for tourism-consumer disputes 
between the mainland China and Macau. Article 3 states a basic principle 
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“The parties may explicitly choose the laws applicable to foreign-related 
civil relations in accordance with the provisions of law”. Article 4 lists out 
if there are mandatory provisions on foreign-related civil relations in the 
laws of China, these mandatory provisions shall directly apply. Articles 5 
further provides that if the application of foreign laws will damage the social 
public interests of the China, the laws of China shall apply. For contractual 
relations, Article 41 provides that “the parties concerned may choose the 
laws applicable to contracts by agreement. If the parties do not choose, the 
laws at the habitual residence of the party whose fulfilment of obligations 
can best reflect the characteristics of this contract or other laws which have 
the closest relation with this contract shall apply”. It should be noted that 
the Chinese legislator gave special attention to consumer contracts and 
Article 42 states that “The laws at the habitual residence of consumers 
shall apply to consumer contracts; If a consumer chooses the applicable 
laws at the locality of the provision of goods or services or an operator has 
no relevant business operations at the habitual residence of the consumer, 
the laws at the locality of the provision of goods or services shall apply”.

It can be seen that under Chinese Law on Choice of Law for Foreign-
related Civil Relationships, the parties of consumer contract are not allowed 
to choose the applicable law. Only the consumer is allowed to choose the 
applicable law and the applicable law to be chosen by the consumer must 
only be the laws at the locality of the provision of goods or services. To 
put into other words, for an inter-regional consumer dispute, the laws to 
be applied are the laws at the locality of the provision of goods or services 
chosen by a tourist consumer.  If the tourist does not choose any applicable 
law, the laws at the habitual residence of the tourist will be applied. 
However, if an operator has no relevant business operations at the habitual 
residence of the consumer, the laws at the locality of the provision of goods 
or services will apply. 

It is appraisable that for the first time, Chinese legislator has set out 
clearly rules on the conflicts of laws of consumer contract. Nevertheless, 
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due to the complexity of tourism activities and the vulnerability of tourist, 
there is still much room for improvement. First, there is an increasing 
trend to include mandatory rules in the conflict law regime for consumer 
contracts. Mandatory rules should not be derogated, changed or restricted 
by contracts. Article 42 of Chinese Law on Choice of Law does not confirm 
that applying the law of consumer’s residence is a mandatory rule on the 
one hand, nor specifies how party autonomy can be limited in consumer 
contract. Many consumer contracts are standard contracts in which tourist 
consumer is not well aware which law can provide best protection of his/her 
interests. Secondly, under the current provisions, tourists in the mainland 
have only one choice of application of laws: the laws at the locality of the 
provision of goods or services. It is quite often in outbound tourism activities 
travel agencies and the performance supporters (or local operators) are not 
always at the same place of one single jurisdiction. Thirdly, nowadays, more 
and more tourists are active consumers who travel to foreign countries or 
other regions to purchase goods and to enjoy services. Active consumer 
who travels to foreign territories and enters into contracts while abroad is 
generally exempt from the special choice of law rule for consumer contracts. 
It might not be necessarily the best solution to protect the tourists’ interests 
by applying the laws at the habitual residence of consumers, in particular, 
when the substantive rules of the countries or regions of destination (lex 
loci delicti, lex loci executiones) offer better protection than the laws at the 
habitual residence of consumers.

Perhaps, in responding to the above-mentioned challenges, it is 
appropriate to develop a more equitable rules of private international law in 
light of the Sofia Statement on the Development of International Principles 
on Consumer Protection adopted by the International Law Association, in 
particular, “It is desirable to develop standards and to apply rules of private 
international law what would entitle consumers to take advantage of the 
most favourable consumer protection”. 
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INNOVATIVE MEASURES ADOPTED bY MACAU TO bETTER 
PROTECT TOURIST-CONSUMER

5.1. ex ante ProteCtIon

In recent years, Macau has launched a number of innovative approaches 
aiming to provide better protection of tourist-consumer’s rights. 

Starting from 2001, the Consumer Council of Macau (CCM) has created 
a scheme called “certificated shops”. In order to obtain a "Certified Shop" 
emblem, business operators must not have had any complaints filed against 
within the previous year. To maintain the membership, qualified shops must 
agree to abide by the code of conduct set out by CCM, which includes items 
such as offering after-sales service, providing accurate information about 
products and services, providing security with regard to transactions and 
providing dispute resolution services, namely to submit the disputes to the 
Consumer Arbitration Centre within 14 days of receipt of the complaints 
and to provide repair, replacement or refund.4 Meanwhile, CCM has 
also established an “information-sharing” mechanism with various local 
governmental departments such as Macau Economic Services,5 Macau 
Customs Services6 and Macau Public Security Police to combat illegal 
actions which violate the rights of consumer. More importantly, CCM 
has signed quite a number of Cooperation Framework Agreements for 
Consumer Rights with Consumer’s Associations in different regions of 
mainland China aiming to facilitate tourists’ dispute settlements. One of 
the innovations in these Cooperation Framework Agreements is that a 
tourist can submit a complaint either to CCM while being in Macau or to 

4 http://www.consumersinternational.org/our-members/member-activity/2012/07/macau.
5 Macau Economic Services is the authority to assist in the drafting and implementation 

of policies governing intellectual property and to supervise the full adherence to the 
legal precepts governing the manufacture of products in Macau, as well as not only the 
performance of economic activities and other operations subject to licensing, but also 
those of their relevant operators and companies. See http://www.economia.gov.mo/web/
DSE/public?_nfpb=true&_pageLabel=Pg_DSE_MD&locale=en_US. 

6 The main responsibilities of Macau Customs Services include to prevent, combat and 
suppress commercial fraud and to protect intellectual property rights. 
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the Consumer Association of his/her domicile, then the case will be jointly 
handled and resolved by CCM and the relevant Consumer Association in 
the mainland. 

As far as the tourism authorities, National Tourism Administration of 
China and Macau Government Tourist Office have issued a notice on Key 
Points of Contracts between Travel Agencies and Tour Operators Handling 
Mainland Tour Groups to Macau, which sets forth the responsibilities and 
obligations of travel agencies in both territories when providing services to 
tourists in Macau. In addition, according to the UNWTO, Macau’s Tourism 
Crisis Management Office (GGCT) is a best practice example of crisis 
preparedness for the tourism industry. Tourism Crisis Management Office 
was established as a strategic coordination committee in 2007 to aid both 
Macau residents abroad and visitors to Macau in order to better improve 
the handling of emergencies for the travel and tourism sector.7 Macau 
Association of Travel Services has entered into cooperation agreements with 
other counterparts in the mainland China to strengthen the self-discipline of 
travel industries and to launch inter-city operation, namely joining hands to 
enforce market order, establishing an inter-regional tourist integrity system, 
and joining forces to combat unfair competition practices such as “zero 
tour fee” and “negative tour fee”, as well as other unscrupulous practices 
undermining consumer rights. 

5.2. ex Post ProteCtIon

According to the United Nation Guidelines for Consumer Protection as 
expanded in 1999 (paragraphs 32 and 33), “governments should establish 
or maintain legal and/or administrative measures to enable consumers or, 
as appropriate, relevant organizations to obtain redress through formal or 
informal procedures that are expeditious, fair, inexpensive and accessible… 
Governments should encourage all enterprises to resolve consumer disputes 
in a fair, expeditious and informal manner, and to establish voluntary 

7 http://asiapacific.unwto.org/en/news/2012-10-24/Macau-s-tourism-crisis-management-
office-example-tourism-best-practice. 
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mechanisms, including advisory services and informal complaints 
procedures, which can provide assistance to consumers.”

Compared with other consumers in general, tourists require a dispute 
settlement mechanism which allows them to resolve the disputes in shortest 
time, with least money, through the simplest procedures. 

In Macau, a tourist can submit informal complaints either to Macau 
Government Tourist Office through a 24 hours Tourism Hotline or to 
Consumer Council of Macau. Alternatively, a tourist can rely on the 
Arbitration Center for Consumer Disputes of CCM if the amount in 
controversy is within MOP50.000,00 patacas. In general, CCM promotes 
conciliation at first and then applies arbitration for dispute settlements. As 
a last resort, in order to exercise the consumer’s right, a tourist can even 
bring a lawsuit before the Courts of Small-Claims (Tribunal of Minor Civil 
Case)8 where the subject matter amount does not exceed MOP50,000.00 
patacas and special procedures will be applied. A pre-pleading mediation 
system has been introduced and no normal appeal will be allowed. 

CONCLUDING REMARKS AND SOME THOUGHTS fOR THE 
CHALLENGES AHEAD

The empirical case study of Macau’s tourist consumer protection has 
well illustrated the challenges of a sound development of international 
consumer protection in the area of tourism as follows:

Firstly, there is an increasing need to expand the scope of legal protection 
for tourist as consumer. Traditionally, many legal provisions which have 
been elaborated to protect a cross-border consumer belong largely to 
the scope of private international law, in particular, in the areas of torts 
and contracts. Tourists who are unfamiliar with languages, cultures, the 
structures of transactions and even the laws themselves of a country of 
destination need special protection. However, the existing legal institutions 

8 For reference, see mainly Article 1285 of Civil Procedure Code of Macau and 
Administrative Regulation No. 34/2004.



46

(including Rome Convention and the Rome I Regulation) are far from being 
attuned to accommodate the tourists’ rights, especially, those of active 
consumers. There is a need to create special rules of conflict of laws to 
protect tourists as consumers within the scope of private international law. 
Moreover, taking into account of the complexity of tourism activities and 
fast changing of technologies and international markets for mass tourism, 
more rules of public international law (such as international competition 
law, international administrative law and international humanitarian law) 
are equally important to contribute a more comprehensive protection of 
tourists’ rights.

Secondly, in order to achieve an effective protection of tourist consumer, 
a future trend is to emphasize more on the intervention of public powers, 
judicial administrative organs and consumer’s associations. The legitimate 
intervention of competent authorities and consumer groups can make good 
contributions in building a sound mechanism of consumer protection and 
in redressing the inequality between a consumer and business operator in 
terms of information and bargaining power. 

Finally, since prevention of tourism disputes is always better than 
remedies, regional and international cooperation are more necessary than 
ever. Taking the references of the EU and the Mercosur, it is desirable to 
rely on the multilateral forum to create a global consensus on the standards 
of tourist protection, to overcome the existing blocks of jurisdictions and 
to create eventually a global “barrier-free” tourist area.9

9 See Marques, Claudia Lima, “Towards a Global Approach to Protect Foreign Tourists: 
Building Governance through a New Cooperation Net in Consumer and Tourist Issues”, 
The Global Financial Crisis and the Need for Consumer Regulation: New Developments 
on International Protection of Consumers, Committee on International Protection of 
Consumers ILA, edited by Claudia Lima Marques, Diego P. Fernández Arroyo, Iain 
Ramsay and Gail Pearson, 2012, ASADIP, BRASILCON, UFGRS, Porto Alegre/
Asunción, OrquestraEditora.



47

EUROPEANIzATION Of THE POLISH LAW - 
CONSIDERATIONS ASSOCIATED WITH THE 
ADOPTION Of THE DIRECTIVE ON ADR IN 

CONSUMER DISPUTES

Dr	Ewelina	Cała-Wacinkiewicz*	and	Dr	Daniel	Wacinkiewicz**

AbSTRACT

The adapted aim of this study is general characteristics and formal possibilities 
of the impact of the European Union law on the Polish law, which can be defined 
by way of great simplification as "Europeanization" of the latter. This, among its 
many dimensions (Europeanization of: administration, research, education, politics, 
language), also has a legal dimension, particularly interesting to us. This paper 
will therefore focus only on the EU law and its impact on the Polish law, as well 
as on the legal basis for the implementation of EU legislation onto the ground of 
the domestic legal order.

To illustrate the Europeanization processes running in this way we shall 
use the description of the status of a consumer and legal solutions aimed at 
strengthening his position in relation to entrepreneurs. Justification for so defined 
choice is twofold. Firstly, it is a representative example (in terms of adaptation of 
national legal systems to the standards of the European Union), and secondly, one 
relating to issues of particularly major importance for the functioning of the single 
European market. Said assumptions correspond to Directive 2013/11/EU of the 
European Parliament and of the Council of 21 May 2013 on Alternative Dispute 
Resolution for Consumer Disputes and Amending Regulation (EC) No 2006/2004 
and Directive 2009/22/EC (Directive on Consumer ADR). Its analysis will form 
an essential objective of considerations for which analyses outlined earlier are of 
introductory and subsidiary importance.

INTRODUCTION

It is a truism to say that the impact of international organizations on the 
states forming them is multi-faceted. However, it is necessary to be able to 

* Assistant Professor, Department of International Law, Faculty of Law & Administration, 
University of Szczecin, Poland.

** Assistant Professor, Department of Public Economic Law, Faculty of Law & 
Administration University of Szczecin, Poland. 
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demonstrate that one of its manifestations is the impact of the law of these 
international law actors on national law. This effect is often of a far-reaching 
nature, causing the need for a change aiming at adjusting the national law 
to the standards created by international organizations. Depending on the 
legal status of the organization, the object of their activity, as well as the 
nature of the adopted resolutions,1 said impact can be limited e.g. to a 
certain range of cases (as is the case of NATO).It may also extend to almost 
all state legislation, a perfect illustration of which is legislative activities 
of the European Union.2 It is an organization in which the integration of 
states is so advanced that some want to prove its federal character.3 Such 
a far-reaching degree of integration - which is a result of over 60 years of 
strengthening of the cooperation - (initially only) economic, and later also 
political – had to be based on a common mechanism of standardisation. 
As a result, at the basis of creation of today's European Union lay the need 
to harmonize national legal orders. The law thus became a fundamental 
instrument for adaptation and standardization of national legal orders 
often significantly different from one another. This need has extended to 
both: the relations between an international organization and its member 
states (horizontal approach), but partly also to the relations between states 
(vertical approach) forming it.

Taking this into account, the adapted aim of this study is general 
characteristics and formal possibilities of the impact of the European 

1 For this on the ground of a national doctrine of the subject, See for example: Jerzy 
Menkes, AndrzejWAsilkoWski, orgAnizAcjeMiędzynArodoWe. PrAWoinstytucjonAlne 
(WarszaWa 2006); Natalia Buchowska, Uchwałyorganizacjimiędzynarodowych	w	
polskimporządkuprawnych	–	zarysproblematyki, in 2PrAWoWobecWyzWAńWsPółczesno
ści, (Paweł Wiliński ed., Poznań 2005); krzyszt of skubiszeWski, uchWAłyPrAWotWó
rczeorgAnizAcjiMiędzynArodoWych (PoznAń 1965). 

2 For its legal nature, see:eWelinAcAłA-WAcinkieWicz, chArAkterPrAWny uniieuroPejskiej 
W śWietlePrAWAMiędzynArodoWego (WArszAWA 2007). 

3 And so, as an example, as believed by A. Pliakos, the structure of the Union 
corresponds most to the concept of a federal state. See more:AsterisPliakos, La nature 
juridique de L`UnionEuropéenne, 29(2) revue triMestrielle de droiteuroPéen 
187, 189 (1993). It may, as highlighted by A. von Bogdandy, be defined by the 
conceptual network of Supra-governmental federalism. See: AMin von bogdAndy, 
SupranAtionAlerförderAlisMusAlsidee und WirklichkeiteinerneuenherrschAftsforM. 
zur gestAlt der euroPäischen union nAch AMsterdAM, 61 (bAden – bAden 1999).
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Union law on the Polish law, which can be defined by way of great 
simplification as "Europeanization" of the latter. This, among its many 
dimensions (Europeanization of: administration, research, education, 
politics, language), also has a legal dimension, particularly interesting to 
us.4 The legal dimension of Europeanization, as stressed by K. Wach, means 
the convergence of the national law with the union law. Its result is, on the 
one hand, the transposing of the union law into the national legal order, and 
on the other hand, direct applicability of the EU law in Member States.5

This observation is additionally accompanied by an assumption 
according to which the process of Europeanization - for the purposes of 
these analyses - will be limited only to the law of the European Union 
(Europeanization in the narrow sense). Thus we leave outside the scope 
of analysis the law-making activity of regional organizations other than 
the European Union – e.g. the Council of Europe. However, this does not 
detract from its important role in the process of Europeanization. The impact 
of this organization on its member states - as in the case of the European 
Union - is significant, and this is so even due to the establishment of the 
European Court of Human Rights based in Strasbourg as the authority 
controlling the observance of rights and freedoms contained in the European 
Convention for the Protection of Human Rights and Fundamental Freedoms 
adopted on 4 November 1950.6 Only to flag up now, non-compliance with 
the provisions of this international agreement may result in Member States 
being held accountable both by other countries, as well as by natural and 
legal persons. If the Court recognises infringement thereof, it may award 
financial compensation, which is certainly a far-reaching sanction for 
failure to comply with international obligations that have become part of 
national legal orders.

4 More broadly on the subject of said dimensions: Krzysztof Wach, Wymiaryeuropeizacji 
i jejkontekst, 852 zeszytynAukoWeuniWersytetuekonoMicznego W krAkoWie 29, 33 
(2011).

5 Krzysztof Wach, Supra note 5, at 36. 
6 Journal of Laws of 1993, No. 61, item 284 as amended (Pl).
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This paper will therefore focus only on the EU law and its impact on 
the Polish law, as well as on the legal basis for the implementation of EU 
legislation onto the ground of the domestic legal order.

To illustrate the Europeanization processes running in this way we shall 
use the description of the status of a consumer and legal solutions aimed at 
strengthening his position in relation to entrepreneurs. Justification for so 
defined choice is twofold. Firstly, it is a representative example (in terms of 
adaptation of national legal systems to the standards of the European Union), 
and secondly, one relating to issues of particularly major importance for the 
functioning of the single European market. Said assumptions correspond 
to Directive 2013/11/EU of the European Parliament and of the Council 
of 21 May 2013 on Alternative Dispute Resolution for Consumer Disputes 
and Amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC 
(Directive on Consumer ADR).7 Its analysis will form an essential objective 
of considerations for which analyses outlined earlier are of introductory 
and subsidiary importance.

The description of the formal aspect of the Europeanization8 of the Polish 
law can be preceded by an ascertainment that the so-called "adjustment"9 of 
legal systems, falling within the scope of meaning of this concept, in broad 
terms will mean transferring legal institutions that have developed on the 

7 2013 O.J. (165), 63.
8 The concept of "Europeanization" is a concept fairly well developed on the doctrinal 

ground both in Poland and in the world. See, for example: Europeizacjaprawakrajowego: 
wpływintegracjieuropejskiejnaklasycznedziedzinyprawakrajowego, (CezaryMik ed., 
Toruń 2000); Europeizacjaprawapolskiego - wybraneaspekty, (BeataBieńkowska&Dariu
szSzafrański eds., Warszawa 2007); Johan P. Olsen, The Many Faces of Europeanization, 
40(5) Journal of Common Market Studies 921 (2002); The Politics of Europeanization, 
(Kevin Featherstone& Claudio M. Radaelli eds., Oxford 2003); Hellen Wallace, 
Europeanization and Globalization: Complementary or Contradictory Trends, 5(3) 
New Political Economy 369 (2000); Claudio M. Radaelli, Europeanisation: Solution or 
problem?,8(16) European Integration online Papers 1 (2004); Frank Schimmelfennig, 
Europeanization beyond Europe, 4(3) Living Reviews in European Governance 4 
(2009); Trine Flockhart, Europeanization or EU-ization? The Transfer of European 
Norms across Time and Space, 48(4) Journal of Common Market Studies 787 (2010).

9 The term adopted after:   Anna Gąsior-Niemiec, Pojęcieeuropeizacji .	
Wybraneproblemyteoretyczne	i	metodologiczne	(część	1), 2 PolitykA i sPołeczeństWo 
73, 74 (2005).
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western European continent onto the ground of the Polish law.10 In turn, in 
narrow terms – transferring legal institutions developed by the European 
Union as the "Europeanization is linked foremost to the organizational and 
administrative power of the European Union".11

One needs to bear in mind though that the legal dimension of 
Europeanization, being the subject of these analysis, will also be subject to 
further processes of "adjusting", going over to the grounds of various fields 
of law such as criminal, civil, administrative, and economic, and finally 
the law of the protection of competition and consumers.

The impact of the legislation of international organizations on the Polish 
law would not be possible were it not for the provisions of the Constitution 
of the Republic of Poland of 2 April 199712 - the most important act in the 
Polish legal order. Formally, they allow the validity and application of EU 
law. The provisions, which will be described later in the paper, are of a 
general nature and deal with international organizations in general - thus 
referring to the European Union indirectly.

As already noted, as an international organization, the European Union 
affects the whole state legislation due to the advancement of integration 
processes taking place within it. Their consequence is, inter alia, the dual 
legal system of this organization, which is formed by the so-called primary 
and secondary legislation.

EU primary law means classic international agreements. It is to them 
that the provisions of Art. 87 of the Constitution apply, placing ratified 
international agreements among universally binding sources of the Polish 
law. Furthermore, such agreements will be directly13 applicable, having - it 

10 Cf.:ZbigniewLeoński, Wprowadzenie, in euroPeizAcjAPrAWAAdMinistrAcyjnego, 13 
(WrocłAW2005).

11 John Borneman and Nick Fowler, Europeanization, 26 AnnuAl revieW of AnthroPology 
487, 488 (1997).

12 Journal of Laws of 1997, No. 78, item 483 (Pl).
13  An interesting approach in the context of the European Union law to direct application 

of this law was introduced by the European Court of Justice in Administration of State 
Finance v. Simmenthal SpA. In its view this means that the provisions of this law 
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should be stressed - precedence over an act in the event of a collision with 
it (Art. 91 para. 1 and 2 of the Constitution). The result is that the Treaty of 
Lisbon amending the Treaty on European Union and the Treaty establishing 
the European Community adopted on 13 December 2007,14 constituting the 
foundation of today's European Union, will enjoy on the ground of Polish 
law the so-called precedence over an act, referred to as "the principle of 
the primacy of international agreements." It gives it a special position and 
rank in the legal system.

Things are slightly different when it comes to secondary legislation. Here 
(being aware of a certain simplification) one should mention - as its forms 
of a binding nature - directives, regulations and decisions. A catalogue of 
these acts does not bear too much significance from the point of view of 
the Polish Constitution. It has already been stated that the applicability of 
the law of international organizations stems from its provisions. According 
to Art.91 para. 3 of the Constitution, if it results from an act constituting 
an international organisation, the law applied by it is applied directly, also 
having precedence in the event of a collision with laws. The provisions 
in question thus give the possibility of applying secondary legislation of 
the European Union - in constitutional terms understood as the law of an 
international organization.

The discussed provisions of the Polish Constitution fully correspond to 
the previously cited way of understanding the processes of Europeanization. 
They provide for the possibility of direct application of, for example, 
directives as acts of EU secondary legislation, opening in a sense the 
national legal order to its Europeanization. Hence rather obvious seems 
a view that the above outlined formal aspect of this phenomenon has its 
own normative dimension, expressed by the provisions of the Constitution 
as the basic law.

have full power uniformly in all Member States. The directly applicable laws are the 
source of rights and obligations for all those that are concerned. See: Case 106/77, 
AmministrazionedelleFinanzedelloStato v SimmenthalSpA., 1978 E.C.R00629.

14 Journal of Laws of 2009, No. 203, item 1569 (Pl).
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DIRECTIVE ON CONSUMER ADR 

The European Union law affects many aspects of public life. As 
emphasized above, from the point of view of citizens most noticeable are 
changes in those areas of law that affect them directly.15

Such an area of life is certainly consumer law as not only are we all 
consumers, but above all, provisions covered by the scope of this field 
form an important part of EU law. Through its regulations, and secondary 
legislation in particular,16 the Polish law has changed (and is still 
changing).17 Therefore, at the outset already it is worth highlighting that 
major changes in the law of competition and consumer protection occurred 
in Poland under the influence of EU legal achievements, referred to as 
acquis communautaire. Already during its membership in the European 
Communities (since 1992), and then in the European Union, Poland began 
the process of harmonizing its legislation with EU regulations.

15 BeataBieńkowska&DariuszSzafrański, Wprowadzenie, ineuroPeizAcjAPrAWAPolskiego 
– WybrAneAsPekty, VII (BeataBieńkowska&DariuszSzafrański eds., Warszawa 2007).

16 Only as a way of signalling, See: Directive 2002/65/EC of the European Parliament and 
of the Council of 23 September 2002 Concerning the Distance Marketing of Consumer 
Financial Services and Amending Council Directive 90/619/EEC and Directives 97/7/
EC and 98/27/EC, 2002 O.J. (L 271), 0016.; Directive 2008/122/EC of the European 
Parliament and of the Council of 14 January 2009 on the Protection of Consumers in 
Respect of Certain Aspects of Timeshare, Long-term Holiday Product, Resale and 
Exchange Contracts, 2009 O.J. (L 33), 10.; Commission Delegated Regulation (EU) 
No 1155/2013 of 21 August 2013 Amending Regulation (EU) No 1169/2011 of the 
European Parliament and of the Council on the Provision of Food Information to 
Consumers as Regards Information on the Absence or Reduced Presence of Gluten in 
Food, 2013 O.J. (L 306) 7.;Commission Implementing Regulation (EU) No 828/2014 
of 30 July 2014 on the Requirements for the Provision of Information to Consumers on 
the Absence or Reduced Presence of Gluten in Food, 2014 O.J. (L 228), 5.;Commission 
Decision of 14 September 2009 Setting up a European Consumer Consultative Group, 
2009 O.J. (L 244), 21.;Commission Implementing Decision of 24 January 2013 Adopting 
Guidelines for the Implementation of Specific Conditions for Health Claims Laid Down 
in Article 10 of Regulation (EC) No 1924/2006 of the European Parliament and of the 
Council, 2013O.J. (L 22), 25.

17 The issues of consumer rights gained particular importance with the moment of 
introduction in Poland in 1989 of political changes introducing principles of the market 
economy in place of the former so-called centrally planned economy, characteristic of 
socialist countries of this part of Europe. The first law relating directly to these issues 
was passed already after regime transformations in Poland, dated 24 February 1990 and 
was devoted to counteracting monopolistic practices, Journal of Laws of 1997, No. 49, 
item 318 as amended (Pl).
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The main impact on these regulations has been and is to this day held 
by secondary legislation, particularly directives. It is them that should be 
assigned the status of legislation by which   Europeanization of the Polish law 
is carried out most fully, not only in the area of   consumer and competition 
protection, but also, evaluating the overall process, from the perspective 
of other branches of the law. This is due to their nature, since by binding 
Member States of the European Union as regards the aim they grant them 
the freedom to choose methods and forms of its implementation.18 What 
is particularly important is the fact that states have an obligation to adapt 
their legislation to the provisions of the Directive within the deadlines 
specified in directives.

The above assumptions concerning directives in general are apparent 
in the Directive on consumer ADR which is the subject of this study. 
Its transposition into a domestic legal order has been determined by the 
provisions of Art. 25, which imposed on Member States an obligation to 
bring into force statutory, executive and administrative provisions necessary 
to implement said Directive – no later than 9 July 2015. 

At the core of the adoption of this act (and designation of the relatively 
short implementation period) lay the recognition of the need for action 
in EU countries, aiming to ensure effective functioning of the system of 
alternative - in relation to common courts of law - methods of resolving 
disputes concerning consumers. The need for this type of action arose from 
a critical assessment of both the existing legal solutions and the practice 
of their application. 

The search for an alternative to the common judiciary - not only costly 
from the point of view of states, but also not always fully available (if only 

18 Their status is defined by the provisions of Art. 288 of the Treaty on the Functioning of 
the European Union in the version established by the previously cited Treaty of Lisbon. 
In addition, the European Court of Justice in its case law has determined the character 
of directives numerous times. For example, see: Case 148/78, Criminal proceedings 
against TullioRatti, 1979 E.C.R. 01629;Case 8/81, Ursula Becker v FinanzamtMünster-
Innenstadt. 1982 E.C.R. 00053;Case C-271/91, M. Helen Marshall v Southampton and 
South-West Hampshire Area Health Authority, 1993 E.C.R. I-04367.
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because of the numerous court fees and costs imposed on natural and legal 
persons) - prompted the European Union to put pressure on extra-judicial 
(out-of-court) consumer dispute resolution. The process of changes of 
Polish legislation put into motion by the ADR Directive seeks to achieve 
objectives expressed in it. An important role in terms of developing the 
concept of implementation of the provisions of the ADR Directive fell on 
a key - in the Polish political system - body: the President of the Office of 
Competition and Consumer Protection.

This is reflected in Information containing a description of the 
implementation variants of Art. 5 of the Directive in question,19 annexed 
to his letter of 9 April 2014. In accordance with its content, "activities of 
various bodies settling disputes in a way alternative to court litigation is 
an important complement and relief for the common judiciary and should 
be developed as it provides consumers with more complete access to a 
broadly understood administration of justice. Such a tool gives them an 
opportunity for a quick and inexpensive resolution of disputes arising from 
transactions commonly concluded in everyday life".

Given that the ADR system in Poland is based on two basic forms 
(arbitration mainly in consumer cases and mediation) and is not greatly 
developed, provisions of the Directive in question definitely have a 
significant character. Its goal is not only an extension, but also strengthening 
and giving greater effectiveness to the ADR system applicable to domestic 
and cross-border transactions. This is to serve - in accordance with Art. 1 
of the Directive – the achievement of a high level of consumer protection 
and thereby contributing to the proper functioning of the internal market by 
providing consumers with the possibility of voluntary filing of complaints 
against traders to entities offering independent, impartial, transparent, 
effective, quick and fair methods of alternative dispute resolution.

19 The Office of Competition and Consumer Protection, www.uokik.gov.pl/download.
php?id=1138, (last visited August 30, 2014).
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The Directive - making a preliminary assessment of its provisions - quite 
generally defines the responsibilities assigned to Member States, leaving 
them freedom in the shaping of the ADR system. The most important duties 
are those concerning:

1. facilitating consumer access to ADR proceedings and providing 
opportunities to bring disputes before this method of dealing with 
them (Art. 5 of the Directive),

2. ensuring that the natural persons in charge of ADR possess the 
necessary expertise and are independent and impartial (Art. 6 of 
the Directive),

3. ensuring transparency of functioning of ADR (Art. 7 of the 
Directive),

4. ensuring effectiveness of ADR (Art. 8 of the Directive),
5. ensuring fair treatment of parties (Art. 9 of the Directive),
6. ensuring voluntariness of proceedings (Art. 10 of the Directive),
7. ensuring legality of proceedings (Art. 11 of the Directive),

In the context of provisions of the ADR Directive it should be noted 
that in Poland the process of implementing its provisions has not yet been 
completed. And although appropriate legislation has not adopted, one can 
safely assume that Poland, conducting the implementation of the provisions 
of the Directive into a domestic legal order, has chosen the so-called mixed 
variant. This means that the ADR system will be based on both "business 
and public entities". The adoption of this model seems to be the golden 
mean which gives wide possibilities to consumers pursuing claims arising 
from violations of their rights. The ADR system - which is the intention of 
the Directive – being a viable alternative to the common judiciary, based 
on the cooperation of business and public entities, will form a coherent and 
functional structure. Given that the corresponding target must be achieved in 
other European Union countries, it can be assumed that the actual protection 
of consumer rights will gain a level of security higher than before. 
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This level becomes particularly important in the face of noticeable 
internationalization of social life, expressed even in the increase in the 
number of cross-border transactions. Standardization of legal provisions 
in Member States will therefore result in an increase in consumers' sense 
of security in the conducted trade transactions. This in turn will translate 
into the implementation of free movement of goods and capital, and thus 
the implementation of fundamental freedoms of the single internal market 
in the European Union. 

SUMMARY

The analysis conducted in this paper showed beyond any doubt that 
the increase in real consumer protection results mainly thanks to the 
implementation of the EU legal acquis on the ground of domestic legal 
orders. The Europeanization of the Polish law thus taking place through 
legislative activities of this international organization is of fundamental 
importance. It is reflected in a number of dimensions. And therefore:

1. In the context of the genesis of legal regulations serving the protection 
of consumers' rights in Poland, one can clearly state that the laws 
dedicated to this social group would not be as prevalent had it not 
been for the fact of "forcing" by the European Union of certain 
legal regulations on their Member States. It is to this international 
organization that Poland owes its present shape and normative scope 
of regulations making up the consumer protection law.

2. As already signalled, the process of Europeanization through the 
provisions of the ADR Directive has been launched in Poland and the 
search for an appropriate and optimal model of implementation of the 
provisions of the ADR Directive shows that Poland is not indifferent 
to its course of development. The directory of changes imposed by the 
scope of provisions of the Directive in question, of fairly fundamental 
importance, will certainly result in the strengthening of the role and 
importance of methods of alternative resolution of consumer disputes. 
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Because the process of Europeanization in this area is not complete yet, 
we cannot make a univocal assessment of its progress. But certainly, not 
only will the ADR Directive bring about change on the line of the European 
Union and its Member States, but it will also affect Member States in their 
mutual relations. This in turn will result in the fact that when concluding 
trade transactions in other EU countries we will feel safe as consumers.
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PROTECTION Of CONSUMERS IN CROSS-bORDER 
ELECTRONIC COMMERCE

Prof. (Dr.) Ashok R. Patil* & Ms. Pratima Narayan**

AbSTRACT 

Electronic commerce platforms allow Internet-enabled trade in unprecedented 
ways. International sale of goods and services, which were earlier concerns of 
business-to-business (B2B) are now very much a part of business-to-consumer 
transactions as well. Businesses making use of online marketplaces reach 
far more markets than traditional business. At the same time, cross-border 
electronic commerce also comes with several impediments. Key obstacles to 
such consumption range from different contractual terms to consumer protection 
rules to potential risks of fraud and non-payment and higher costs of cross-border 
delivery, dispute redressal and enforcement to name a few. This paper attempts to 
analyse the various forms of electronic commerce models that enable cross-border 
transaction. The paper further expands to analyse the challenges that arise in such 
cross-border electronic commerce. Based on the consumer complaining trends, the 
paper concludes with certain recommendations for the governments and electronic 
commerce industry to enable smoother transaction and establish consumer trust 
and confidence in the online space.

INTRODUCTION

The current paradigm of Information and Communication Technology 
(ICT) based trade and commerce has created a new liaison between 
consumer and business.The Internet on which electronic commerce is 
strongly based makes it easier to operate across conventional country 
borders.  Electronic commerce platforms allow for Internet-enabled trade 
in unprecedented ways. ‘Global start-ups’ or ‘born-global’ entities are an 
increasing phenomenon in the digitized economy today.  The human and 

* Chair Professor, Chair on Consumer Law & Practice (Ministry of  Consumer Affairs, 
Government of India), National Law School of India University, Bengaluru, India.

** Research Scholor, NLSIU, Bengaluru, India.
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corporate actors and the computing and communicating tools, through 
which internet transactions are effected, have a real world existence, located 
in one or more places. 

The ease with which electronic transactions take place attracts consumers 
to actively participate both in the domestic and global markets. International 
sale of goods and services, which were earlier concerns of Business-to-
Business (B2B) are now very much a part of Business-to-Consumer (B2C) 
transactions as well. In traditional forms of commerce, small, medium and 
sometimes even large firms have opportunities to sell in limited regions 
only. However, businesses making use of online marketplaces reach far 
more markets than traditional business. In this context, new tools such as 
cooling-off period, information requirement, privacy and confidentiality are 
introduced with the object of protecting consumers in electronic transaction. 

A recent ebay report shows that exporters on ebay platform sell to 
around 200 countries and consumers in India import through ebay from 141 
countries.1 Figures from Emota, the European Distance Selling Association, 
show that growth is fastest in the Asia Pacific region (with a 30% increase 
between 2009 and 2013).2

Among the top 10 list of consumers who complained of cross-border 
online purchases during 2013-2014, consumers in the United States made 
the highest number cross-border purchases and India stands 9th in the list. 
Among the companies that were complained of regarding consumer right 
violation across borders, the maximum number of companies located were 
in the United States, followed by China, United Kingdom and India.3 This 

1 Consumer 3.0, Empowering Indian Businesses and Entrepreneurs,2014, available 
athttp://www.ebaymainstreet.com/sites/default/files/ebay_Commerce-3_Empowering-
Indian-Businesses-Entrepreneurs.pdf, Last Visited on 03/09/2014.

2 GSR Discussion Paper on Consumer Protection in the Online World, ITU 2013, available 
at http://www.itu.int/en/ITUD/Conferences/GSR/Documents/GSR2014/Discussion%20
papers%20and%20presentations%20-%20GSR14/Session%201%20GSR14%20-%20
Discussion%20paper%20-%20ConsumerProtection.pdf, Last Visited on 01/08/2014.

3 Complaint Trends: Top-10 List of Consumer and Company Locations, available at 
http://www.econsumer.gov/english/resources/trends.shtm, Last Visited on 02/09/2014.
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shows that India lags behind in terms of cross-border consumption than 
cross-border sales, but is certainly catching up.

This Article begins with a brief overview of the modes of electronic 
commerce which involve an element of cross-border transaction and 
continues with a description of consumer complaining trends that are 
presently at large. It proceeds with a delineation of regulatory strategies 
adopted by the international fora to control deceptive online market 
practices in the global realm. It concludes with a recommended set of 
strategies for governments and industry to regulate cross-border online 
consumer contracts.

E-COMMERCE MODELS INVOLVING CROSS-bORDER 
TRANSACTIONS

Electronic commerce involves both domestic and cross-border 
transaction models. It is not always the case that domestic transaction 
always involves delivery of domestic goods and services and cross-border 
transaction involves cross-border delivery of goods and services. 

Domestic electronic commerce may involve transaction where the 
consumer purchases a product from the website of a domestic online retailer 
or foreign retailer having a physical presence or web shop in the consumers’ 
home country, but the goods may be delivered from a warehouse in another 
country. Likewise, shopping from the website of a foreign e-retailer without 
a local web shop may involve domestic delivery of goods from a warehouse 
in the consumer’s home country.4 A third category of electronic commerce 
involves transaction where the domestic web shop may import goods from 
foreign lands and simply distribute it to consumers within the country. 

4 E-commerce and Delivery: A Study of the State of Play of EU Parcel Markets with 
Particular Emphasis on E-commerce, European Commission, DG Internal Market and 
Services, July 15th 2013, available at http://ec.europa.eu/internal_market/post/doc/
studies/20130715_ce_e-commerce-and-delivery-final-report_en.pdf, Last Visited on 
05/09/2014.
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Let us understand the common domestic and cross-border e-commerce 
mechanisms with simple illustrations:

a. Domestic e-commerce and domestic delivery: Indian e-shopper 
orders for electronic goods from flipkart.com, which is shipped from 
a warehouse in Bengaluru (India).

b. Domestic e-commerce and cross-border delivery: Indian e-shopper 
orders for a computer game on ebay India, which is shipped from 
US.

c. Cross-border e-commerce and domestic delivery: Indian e-shopper 
orders a book on amazon.in’s Kindle out of a publishing company 
in France.

d. Cross-border e-commerce and cross-border delivery: Indian 
consumer orders for a beauty product on Selfridges.com and the 
product is delivered from the store located in London.

e. Domestic e-commerce selling goods imported from foreign 
manufacturers: Indian e-shopper orders for a watch on 
ishopinternational.com, where the product is imported by the web 
shop and sold to the domestic consumer. 

CHALLENGES IN CROSS-bORDER ELECTRONIC COMMERCE

Electronic commerce has undoubtedly created huge opportunities for 
both business and consumer in the electronic civilization. While businesses 
have an easy entry to explore foreign markets through their online stores, 
consumers have a wide variety of products to choose from the global 
markets. However, e-commerce can be achieved to its fullest potential 
only when online consumers are afforded the same level of protection as 
conventional consumers. Cross-border electronic commerce also comes 
with several obstacles. Key obstacles to such consumption range from 
different contractual terms to consumer protection rules to potential risks 
of fraud and non-payment and higher costs of cross-border delivery, dispute 
redressal and enforcement to name a few.
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Consumer complaints play a vital role in identifying those areas where 
current legislation/regulation may be lacking and where best to intervene. 
The most common consumer related provisions in terms of electronic 
commerce include access to information/transparency, equity/right of access 
to quality services, protection of personal data, privacy, confidentiality of 
information and right to complain. International Telecommunication Union 
(ITU) data shows that there is considerable variation between developing 
and developed/transition countries in the type of consumer protection 
responsibilities undertaken. For example, regulators in developed countries 
are less likely to play a direct role in complaints handling than those in 
developing countries, with responsibility for fraud protection most prevalent 
in least developed countries.5

Challenges to consumer protection in cross-border online market may 
be analysed under the following heads:

3.1. InformatIon asymmetry

Asymmetries in information between consumers, sellers and online 
intermediaries may have negative impact on consumers’ decision making. 
Such asymmetry has the potential to retard an integral right of the consumer 
- right to information. Consumers in the electronic space need access to 
complete information not only about the goods and services offered in 

5 Regulation and Consumer Protection in a Converging Environment, March 2013, 
Telecommunication Development Sector, ITU, available athttp://www.itu.int/en/ITU-D/
Regulatory-Market/Documents/Regulation%20and%20consumer%20protection.pdf, 
Last Visited on 03/08/2014.
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the market, but also assess the third party seller and the manufacturer/
producer hiding behind the seat of the third party seller. Emails, electronic 
address or even domain names need not necessarily relate to the place of 
business of the supplier, which may end up in a wrong cross border deal. 
Accessibility and Assessibility are two important ingredients to effective 
consumer decision making.  

Fraud in cross-border electronic transactions can be understood by 
the following case study which came up before the European Consumer 
Centres Network (ECC-Net)6 which looks at scams faced by consumers 
when shopping online. 

A Bulgarian consumer was contacted by a British seller on Skype. The 
consumer ordered three mobile phones for the total price of 600 USD which 
was paid via a money transfer service. The consumer had suspicions about 
the trader’s credibility, but as the price was so low he wanted to buy anyway. 
The trader reassured him that he had a legitimate business in the United 
Kingdom and he could easily be pursued in case of non-compliance. After 
a few days the trader requested the consumer to pay an additional 750 
USD for tax and custom fees. The consumer paid this money as well but 
received nothing. Then he was asked to pay 1000 USD more. The consumer 
did not agree and asked for his money back. The trader refused and the 
consumer	filed	a	complaint	to	the	ECC	in	Bulgaria.	The	case	proved	to	be	
a fraud and was closed without a solution because it is impossible to reach 
amicable solutions with fraudulent cases.7

6 European Consumer Centres Network (ECC-Net) is an EU-wide network co-sponsored 
by the European Commission, the Member States, Norway and Iceland. Presently, it has 
29 centres, at least one in each of the 27 EU Member States and in Iceland and Norway. 
The network works together to provide consumers with information on cross-border 
purchase of goods and services. They also assist in amicable resolution of cross-border 
complaints and out of court procedures. 

7 Ann Neville, Caroline Curneen et al., Fraud in Cross-border E-commerce, ECC-
Net, available at http://ec.europa.eu/consumers/ecc/docs/ecc-report-cross-border-e-
commerce_en.pdf, Last Visited on 04/09/2014.
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Another case study involved an Irish consumer completed a survey 
online and received 7 free bids for 7 days for a Maltese-based auction-
company as a reward. He won an iPhone and had to pay €7 delivery charge 
but the phone was never delivered. He then discovered that this credit card 
had been debited €200 in addition to the €7. The company claimed that this 
was a membership fee which he had agreed to in the terms and conditions.8

In the Business-to-Consumer (B2C) e-commerce market, information 
asymmetry can be broadly identified under the following heads:

In the consumer sphere, dispute avoidance is as important as, if not more 
important than, dispute resolution. A predominant feature of consumer 
protection law is to promote good business practices, such that the consumer 
is well-informed about the transaction. The anonymous character of online 
market demands a greater need for clear information on matters at every 
technical step for conclusion of the contract and also effective means to 
identify and correct input errors prior to the completion of the contract.

i. UN Guidelines on Disclosure of Information:

UN Guidelines on Consumer Protection, adopted in 1985,9 recognise 
access of consumers to adequate information, as a legitimate requirement 

8 Ibid.
9 United Nations Guidelines for Consumer Protection 1985 (as expanded in 1999), 

Resolution A/C.2/54/L.24 9th, available at http://www.un.org/esa/sustdev/publications/
consumption_en.pdf, Last Visited on 20/07/2014.
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to consumer protection policy.10 Considering the growth in the number of 
transnational corporations, a strong need is felt among countries to regulate 
consumer protection in an international dimension. Consumer right is not 
per se a human right as recognised by the Universal Declaration of Human 
Rights.11However, it is recognised as an integral part of the economic 
right of the Declaration. 12 The UN in its Guiding Principles on Business 
and Human Rights imposes a duty upon the State to set out clearly the 
expectation that all business enterprises domiciled in their territory and/
or jurisdiction respect human rights throughout their operations.13 This 
requires the home States to take steps to prevent abuse abroad by business 
enterprises within their jurisdiction. The Guidelines further recognise that 
failure to enforce existing laws that directly or indirectly regulate business 
respect for human rights is often a significant legal gap in State practice. 
Hence, it is pertinent that the State plays an integral role in filling the gaps 
by adopting adequate and transparent disclosure guidelines upon businesses 
carrying on electronic commerce both at national and transnational levels. 

In an endeavour to update the UN Guidelines on Consumer Protection 
in the digital age, Consumer International (CI) has also recommended that 
businesses engaged in electronic commerce should provide accurate, clear 
and easily accessible information about themselves, the goods or services 
offered, and the terms and conditions on which they are offered, to enable 
consumers to make an informed decision about whether to enter into the 
transaction.14 In the context of consumer empowerment, CI has proposed 

10 Ibid, Principle 3(c),Part II.
11 Universal Declaration of Human Rights,  resolution 217 A (III) of 10 December 1948, 

adopted by the UN General Assembly on 10 December 1948, available at http://www.
un.org/en/documents/udhr/history.shtml, Last Visited on 09/09/2014.

12 Sinai Deutch, Are Consumer Rights Human Rights?osgoode hAll lAW journAl, 32(3), 
pg. 558, available at http://www.ohlj.ca/archive/articles/32_3_deutch.pdf, Last Visited 
on 11/09/2014.

13 Principle I, Guiding Principles on Business and Human Rights, Implementing the United 
Nations “Protect, Respect and Remedy” Framework, New York and Geneva, 2011, 
available at http://shiftproject.org/sites/default/files/GuidingPrinciplesBusinessHR_
EN.pdf, Last Visited on 11/09/2014.

14 Consumers International Proposals for Amendments to the UN Guidelines for Consumer 
Protection, Consumer International 2013, available at http://a2knetwork.org/sites/
default/files/ungcp-submission.pdf, Last Visited on 02/08/2014.



67

the adoption of Access to Knowledge (A2K) policy, which involves more 
equitable access to information to enable consumer decision. 

ii.  Organisation for Economic Co-operation and Development 
(OECD) Council on Consumer Protection in Electronic 
Commerce:

Addressing the issue of information asymmetry in electronic commerce, 
the OECD Council in its Guidelines for Consumer Protection in the Context 
of  Electronic Commerce (1999)15 laid emphasis on transparent and adequate 
information to be furnished by electronic businesses with regard to business 
as well as goods and services. In many countries, the Guidelines served 
as a basis for development of B2C codes of conduct, trust-mark, and 
self-regulatory programmes. In its approach to combat online fraudulent 
practices, the OECD also laid the Guidelines for Consumer Protection 
against Fraudulent and Deceptive Commercial Practices across Borders 
(2003). The Council recognised that fraudulent and deceptive commercial 
practices against consumers undermine the integrity of both domestic 
and global markets to the detriment of all businesses and consumers, 
and undermine consumer confidence in those markets. The guidelines 
emphasised on the need to improve the ability among member states to 
protect domestic consumers from foreign businesses engaged in fraudulent 
and deceptive commercial practices.

iii.  EU Directive:

The new Directive on Consumer Rights (2011/83/EC),16 adopted on 13 
June 2014 also emphasises on adequate and transparent disclosures both 

15 Guidelines based on Ministerial Declaration on Consumer Protection in the Context of 
Electronic Commerce of 8-9 October 1998 [C(98)177], Adopted on December 9, 1999.

16 Directive 2011/83/EU Of The European Parliament And Of The Council of 25 October 
2011 on Consumer Rights, amending Council Directive 93/13/EEC and Directive 
1999/44/EC of the European Parliament and of the Council and repealing Council 
Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and of the 
Council, Official Journal L 304, Vol 54, 22 November 2011, available athttp://eur-lex.
europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0083&rid=1, Last Visited 
on 28/07/2014.
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in the context of business and product at the pre-contractual and post-
contractual stages. The Directive has aligned and simplified consumer 
rights at all the four stages:

a. Before Purchase – consumers purchasing through distance and off-
premise modes should get clear and comprehensive information 
before they buy.17 The Directive also lays provisions on formal 
requirements for distance contracts, such as use of plain and 
intelligible language, payment modes, delivery restrictions, 
confirmation of contract in durable medium etc.18

b. Purchase - consumers shouldn’t pay excessive fees.19

c. After purchase – easy cancellation policy, extended cooling-off 
period and offer helpline at basic rates.20

d. Additional payments - no additional payments unless the consumer 
expressly agrees. 21

iv.  Country-wise Regulations on Information Requirements in 
Electronic Commerce:

(a) US :

The US Safe Web Act was enacted by the US Congress in December 
2006, in response to the increasing threats and cross-border frauds faced 
by consumers in the global markets. The Act enables Federal Trade 
Commission (FTC) to protect consumers from cross-border fraud and 
deception, and particularly to fight spam, spyware, and Internet fraud 
and deception. The Act allows FTC to share confidential information 
in its files in consumer protection matters with foreign law enforcers, 
subject to appropriate confidentiality assurances. The Act also permits 
FTC to provide investigative cooperation in consumer matters to foreign 
law enforcement agencies. If the foreign agency requests confidential 

17 Ibid, Article 6, Information Requirement for Distance and Off-Premises Contracts.
18 Ibid, Article 8, Formal Requirements for Distance Contracts.
19 Ibid, Article 5(1)(c).
20 Ibid, Articles 9-16.
21 Ibid, Article 22, Additional Payments.
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treatment as a precondition of providing information, the FTC protects the 
confidentiality of the information or any material reflecting a consumer 
complaint obtained from the foreign source. The Act permits the FTC to 
cooperate with Department of Justice in using additional staff and financial 
resources for foreign litigation of FTC matters.

Internet being an important channel of commerce in the United 
States, The Restore Online Shoppers’ Confidence Act was passed by 
the US Congress in January 2010.Through the enactment, the Congress 
emphasises that Internet must provide consumers with clear, accurate 
information and give sellers an opportunity to fairly compete with one 
another for consumers’ business. An investigation by the Senate Committee 
on Commerce, Science, and Transportation found abundant evidence 
that the aggressive sales tactics many companies use against their online 
customers have undermined consumer confidence in the Internet and 
thereby harmed the American economy. A lot of confidential information 
of the consumers was also found to be shared without consent. Third party 
sellers charged millions of consumers for membership clubs without ever 
obtaining consumers’ billing information, including their credit or debit 
card information, directly from the consumers.22

The Act prohibits any post-transaction third party seller (a seller who 
markets goods or services online through an initial merchant after a 
consumer has initiated a transaction with that merchant) from charging 
any financial account in an Internet transaction unless it has disclosed 
clearly all material terms of the transaction and obtained the consumer's 
express informed consent to the charge. The seller must obtain the number 
of the account to be charged directly from the consumer. The Act prohibits 
initial merchants from disclosing purchasers' financial account numbers or 
other billing information to third party sellers. In addition, for all online 

22 Restore Online Shoppers’ Confidence Act, Pub. L. 111-345, 124 Stat. 3618, available at 
http://www.ftc.gov/system/files/documents/statutes/restore-online-shoppers-confidence-
act/online-shoppers-enrolled.pdf, Last Visited on 02/08/2014.
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transactions with a negative option feature (both initial sales and post-
transaction sales), the Act requires the seller to disclose clearly all material 
terms, obtain the consumer's express informed consent to the charge, and 
provide a simple means for the consumer to stop recurring charges.23

(b) UK :

Electronic consumers in UK are protected both by traditional laws, 
which are common to buyers purchasing over the counter as well as over 
the internet and regulations exclusively designed to deal with online 
transactions. The Consumer Protection (Distance Selling) Regulations 2000 
was the first regulation designed to protect customers who are not physically 
present with the seller at the time of purchase. The Regulations mandate 
businesses to provide appropriate information about the e-commerce 
transaction both during pre-contractual stage and information required once 
the purchaser has decided to continue to order for the product/service and 
details of any guarantee or after-sales services.

On lines with the new EU Directive on Consumer Rights (2011/83/
EC), UK enacted the Consumer Contracts (Information, Cancellation and 
Additional Payments) Regulations 2013. The Regulation distinctly covers 
on-premises, off-premises and distance trader to consumer contracts subject 
to certain restrictions. A detailed set of information about the business, 
description of goods and services, pricing, withdrawal, refund and additional 
payments are explicitly laid out in the Regulation.

(c) India:

Right to information is recognised as one of the fundamental rights under 
the Constitution of India. Article 19(1)(a) of the Constitution recognises 
the right to freedom of opinion and expression, this right includes freedom 
to hold opinions without interference and to seek, receive and impart 
information and ideas through any media and regardless of frontiers. 

23 Section 3, Restore Online Shoppers’ Confidence Act.
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The Supreme Court of India in Secretary, Ministry of Information and 
Broadcasting, Government of India & Ors.v. Cricket Association of 
Bengal & Anr.24 observed that “One-sided information, disinformation, 
misinformation and non-information, all equally create an uninformed 
citizenry which makes democracy a farce. Freedom of speech and expression 
includes right to impart and receive information…”

Consumer Protection law in India is grey on information asymmetry 
in electronic commerce market. Consumer Protection Bill, 2011 has only 
made an attempt to address the asymmetry by including misinformation 
and non-information within the context of deficiency in service.25 The 
Information Technology Act, as amended in 2008, includes online market 
place within the definition of ‘Intermediaries’.26 Section 79 of the Act 
explicitly provides for exemption from liability of intermediaries if such 
intermediaries prove due diligence beyond reasonable doubt. Information 
Technology (Intermediaries Guidelines) Rules, 2011 was introduced, 
which requires intermediaries to publish rules and regulations, privacy 
policy and user agreement for access or usage. The Rules also requires the 
intermediary to publish on its website the name of the Grievance Officer 
and his contact details by which users who suffer as a result of access to 
the computer resource can notify their complaints.

However, the subject of disclosure guidelines in the context of business, 
pricing, cancellation, withdrawal and refund, grievance redressal etc. are 
not dealt either as a subject of electronic transaction law or consumer 
protection law. Much needs to be analysed on the consumer complaining 
trends, both in terms of domestic and cross-border transactions in bringing 

24 Secretary, Ministry of Information and Broadcasting, Government of India & Ors.v. 
Cricket Association of Bengal & Anr., (1995) 2 SCC 161. 

25 Section 2(1) (g), Consumer Protection Bill, 2011.
26 Section 2(w) of Information Technology Act, 2008 - "Intermediary" with respect to 

any particular electronic records, means any person who on behalf of another person 
receives, stores or transmits that record or provides any service with respect to that 
record and includes telecom service providers, network service providers, internet 
service providers, web hosting service providers, search engines, online payment sites, 
online-auction sites, online market places and cyber cafes.
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about regulatory framework, which address the issue of deficiency in 
information. Adequate and transparent information at every stage of the 
electronic commerce contract should be worked out. 

3.2. GrIeVanCe redressal

Failure to develop a practical framework for resolution of consumer 
disputes is another obstacle to effective cross-border electronic commerce. 
Much depends on the power of the local governments to address protection 
of consumers in the global environment. Consumers cannot be sure that they 
will receive the same level of protection they do in their home country when 
they shop cross-border, even though they are well protected by their home 
country rights. Low cost of the product and high cost of legal advice and 
litigation also tend consumers to refrain from cross border transaction. In 
a bid to clamp down fraudulent websites operating in the electronic realm, 
the Communication and Information Ministry of Indonesia has effectively 
brought control on cross-border e-commerce and make it mandatory for 
foreign firms looking to invest in the country, must register as an electronic 
agent operator with the Ministry.27

When making purchases online, consumers are usually asked to tick a 
box to confirm that they accept the terms and conditions. The conditions 
may contain a grievance redressal clause, which is generally very long 
and consumers have no choice in accepting them if they want to make the 
purchase. If the grievance redressal adopted by the business is not suitable 
to the consumer, such as choice of law or venue of arbitration, the consumer 
has very weak chance of even accessing to dispute resolution. 

A recent case study on grievance redressal challenges in cross-border 
transaction is as follows:

27 Article 37(1) of Regulation of the Government of the Republic of Indonesia 
Number 82 OF 2012 Concerning Electronic System and Transaction Operation, 
available at http://rulebook-jica.ekon.go.id/english/4902_PP_82_2012_e.html, 
Last Visited on 04/09/2014.
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A Canadian consumer ordered an item from an Amazon marketplace 
seller that was processed and shipped by Amazon. Shipping was free via 
Amazon Prime. The item cost $32 was charged to the consumer’s Amazon 
Visa. When the consumer received the package and looked at the invoice, 
the price charged was shown as $290. On checking and verifying the Visa 
account, the consumer discovered that he was charged $290 by Amazon 
market place. On contacting the seller, the seller replied that the customer 
had to contact Amazon’s customer service for refund, since the entire 
transaction was handled by Amazon. 

On contacting Customer Service, the consumer was told that the error 
was on the seller. The consumer could receive a refund without the seller 
only after receiving the item from the consumer. However, the shipping 
charge for reverse delivery was too expensive. On losing faith in the 
transaction, the consumer complained to the card company for the charges. 
But the consumer was not able to find an appropriate government agency 
to submit fraud complaint.28

Extra-territorial character of cyberspace activities is also provided 
under Section 75 of the Information Technology Act, 2008, which extends 
jurisdiction of Indian courts to any offence or contravention committed 
outside India by any person irrespective of his nationality. The only 
requirement in assuming jurisdiction by the Indian courts is that the act or 
conduct constituting the offence or contravention must involve a computer 
or computer system or computer network which is located in India. 
However, this provision applies only to those offences or contraventions 
listed under the Information Technology Act, 2008. The IT Act, being a 
purely industry-based enactment apparently does not address the domestic 
concerns of consumer grievance. At the same time, this raises another 
concern of traditional territorial-based consumer protection law trying to 
exercise sovereign powers over a borderless space.

28 Cross-Border Consumer Complaint reported by Barbara of Canada, on Aug 30, 2014, 
at http://www.consumeraffairs.com/online/amazon.html, Last Visited on 03/09/2014.
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Online Dispute Resolution (ODR) mechanism has been found to be a 
more logical way of redressing consumer grievance in the e-commerce 
market today. ODR is gradually gaining momentum from all the key 
players in e-commerce at present. For instance, under the ebay Buyer 
Protection Policy, buyers can file a report when they have not received 
an item they purchased or if the item was received but did not match the 
seller's description. In Mexico, Concilianet, an online dispute resolution 
system run by the Consumer Protection Federal Agency (“Office of the 
Federal Prosecutor for the Consumer”) (Profeco), has been established to 
strengthen the protection and defence of consumers’ rights.

3.3. enforCement

While enforcement of consumer protection policy is a challenge to policy 
makers, enforcement of decisions is equally a challenge to judicial bodies in 
cross-border consumer contracts.  Even where jurisdictional issues are not 
the problem, effective enforcement may not be possible with buyer sitting 
in one country and seller in another. For instance, even if Indian law is to 
apply to a cross-border consumer case and Indian court has jurisdiction 
on the overseas trader, it may be too expensive to enforce the judgement 
against the trader who has no assets in India. 

In March 2013, Italian authorities of the European Union charged Apple 
with a fine of up to €900,000 for not making it clear that EU customers 
have an automatic two-year guarantee. This was followed by ongoing legal 
action in Belgium, Germany, Luxembourg and Portugal, the EU noted. The 
controversy surrounded on how Apple was selling its product, advertising a 
basic one-year warranty and selling an additional extended warranty on top 
of it. EU consumers are guaranteed at least a two-year warranty covering 
manufacturing defects.

Apple warranty case was seen as a prime example for a more stringent 
enforcement mechanism of consumer protection laws since in this case, the 
EU was not able to take action directly against Apple or any other firm over 
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such issues, but to insist on the member countries to address the problem. 
Similar complaints had arisen against Microsoft and Google, which offered 
one-year warranty for their products. But their terms mentioned that the 
‘statutory rights’ were not affected.

Several instances such as the Yahoo! case29 and Speak  Asia have arisen 
in the past on issues of enforcement of decisions and applicability of national 
law, where parties to the transaction are located in different countries. The 
United Nations Guidelines on Consumer Protection encourages all possible 
avenues for international cooperation through bilateral and multipartite 
agreements for cross-border consumer protection to address the issues 
of enforceability. The OECD also in its Recommendation on Consumer 
Dispute Resolution and Redress in 200730 encouraged its member states to 
develop multi-lateral and bi-lateral arrangements to improve international 
judicial co-operation in the recovery of foreign assets and the enforcement 
of judgments in appropriate cross-border cases.31 Such arrangements ease 
cross-border enforcement in terms of providing channel to information-
sharing and coordinated enforcement through regular meetings. Henceforth, 
several international initiatives such as EU Council on Consumer Protection 
Cooperation, Association of Southeast Asian Nations (ASEAN)Committee 
on Consumer Protection, COMPAL, CONCADECO, Ibero American 
Forum of Consumer Protection Agencies (FIAGC), Organisation of 
American States (OAS), Asia-Pacific Economic Co-operation (APEC), 
Trilateral Cooperation Secretariat (TCS) etc. have been striving towards 
enabling harmonious and converged consumer protection cooperation.

Considering the exponential growth in electronic commerce, a Blue 
print for action on electronic commerce was brought out by Asia Pacific 
Economic Co-operation (APEC)in 1998. The APEC members agreed 

29 Yahoo! Inc. v. La Ligue Le RacismeetL’Antisemitisme, 169 F.Supp. 2d 1181 
(N.D.Cal.2001).

30 OECD Recommendation on Consumer Dispute Resolution and Redress, adopted on 12 
July 2007, available at http://www.oecd.org/sti/consumer/2956464.pdf, Last Visited on 
28/07/2013.

31 Ibid, at Part III of Guidelines.
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among others to the role of government in providing a favourable 
environment, including legal and regulatory aspects, which is predictable, 
transparent and consistent. The members also recognised the need to 
provide an environment which promotes trust and confidence among 
electronic commerce participants, in the areas of safe, secure and reliable 
communication, information and delivery systems, and which address issues 
including privacy, authentication and consumer protection.32

Australia and Canada worked on a joint statement to work together 
and through international organizations to develop a global environment 
which facilitate the growth of global electronic commerce building trust 
for users and consumers, establishing transparent, objective ground rules 
for the digital marketplace, enhancing the information infrastructure and 
developing a broad collaborative approach that includes governments, 
the private sector, the wider community and international organizations 
which aims at maximizing the social and economic potential of electronic 
commerce across all economies and societies.33

So far, India has implemented 83 bilateral agreements mainly addressing 
investment promotion and protection agreements (bilateral investment 
promotion and protection agreements (BIPPAs)) with various countries.34 
Likewise there are also various Free Trade Agreements such as the Regional 
Comprehensive Economic Partnership (RCEP), being negotiated between 
the 10 ASEAN Member States and ASEAN’s Free Trade Agreement (FTA) 
partners viz. Australia, China, India, Japan, Korea and New Zealand. The 
Free Trade Agreements identify areas for negotiations such as goods, 
services, investment, economic & technical cooperation, intellectual 

32 APEC Blueprint for Action on Electronic Commerce, 1998 Leaders’ Declaration, 
available at http://www.apec.org/Meeting-Papers/Leaders-Declarations/1998/1998_
aelm/apec_blueprint_for.aspx, Last Visited on 26/07/2014.

33 Australia-Canada Joint Statement on Electronic Commerce, available to https://www.
ic.gc.ca/eic/site/ecic-ceac.nsf/eng/gv00378.html, Last Visited on 26/07/2014.

34 India reviewing its 83 bilateral investment pacts: Anand Sharma, Feb 2014, available 
at http://articles.economictimes.indiatimes.com/2014-02-22/news/47581787_1_
investment-protection-bilateral-treaties-investment-promotion, Last Visited on 
15/09/2014.
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property, competition and dispute settlement. However, these agreements 
do not play a significant role in terms of cooperation in consumer disputes 
across borders. 

The India-EU Broad Based Trade and Investment Agreement (BTIA) 
negotiations entered in 2007 cover Trade in Goods, Trade in Services, 
Investment, Technical Barriers to Trade, Trade Remedies, Rules of Origin, 
Customs and Trade Facilitation, Competition, Trade Defence, Government 
Procurement, Dispute Settlement, Intellectual Property Rights & 
Geographical Indications and Sustainable Development.   

The United States Federal Trade Commission and the United States 
Department of Justice and the Ministry of Corporate Affairs (Government 
of India) along with the Competition Commission of India entered into a 
Memorandum Of Understanding On Antitrust Cooperation in 2000,35to 
enhance effective enforcement of their competition laws by creating a 
framework that provides for enforcement cooperation between the U.S. and 
Indian competition authorities. However, there is no specific Agreement on 
Mutual Enforcement Assistance in Consumer Protection Matters. 

A MoU was signed between India and the Government of Mauritius 
for Cooperation on Consumer Protection and Legal Metrology in 2005. 

Considering the rapid increase in cross-border consumer transactions 
in India, international co-operation through bilateral and multipartite 
agreements addressing mutual enforcement and information sharing is the 
need of the hour. 

35 Memorandum Of Understanding On Antitrust Cooperation Between The United States 
Department Of Justice And The United States Federal Trade Commission, And The 
Ministry Of Corporate Affairs (Government Of India) And The Competition Commission 
Of India, 2000, available at http://www.ftc.gov/sites/default/files/attachments/
international-antitrust-and-consumer-protection-cooperation-agreements/1209indiamou.
pdf, Last Visited on 15/09/2014.
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CONCLUSION

A predominant feature of consumer protection law is to promote 
good business practices, such that the consumer is well-informed about 
the transaction. Consumer protection laws in the context of electronic 
commerce need to have an international perspective to address the global 
market network.  Most consumer protection laws apply to overseas traders 
carrying on business in the country, but they may not be clear on sales made 
over the internet by such traders without a physical presence. 

Despite best consumer protection policy, lack of consumer redressal 
mechanism hinders electronic commerce across borders. Most countries 
adopt consumer protection policies such that the consumer has his 
grievance redressed in his home country even if the consumer contract 
states otherwise. For instance, if an internet overseas trader is found to 
have been carrying on business in Australia, then Australian consumer 
protection laws will apply, even if the contract states otherwise (e.g. “This 
contract is governed by the laws of California”). If there is no Australian 
consumer protection (i.e. the trader is found not to have been carrying 
on business in Australia), then only the consumer protection laws of the 
trader's country (if any) will apply. But, chances are that the other country 
may offer the consumer with lesser rights than having purchased the good 
or service within Australia.

Websites may appear to be of a certain national origin by language and 
domain name, but in fact headquartered in another state which is not likely 
to be transparent to the consumer. Difficult and unsettled legal problems 
relating to jurisdiction, choice of law, and in particular, enforcement would 
arise regularly if e-commerce disputes were to be litigated in conventional 
fora. This suggests that national laws will need to focus on negotiating 
new rules and common standards of practice that are relevant in the global 
environment.

Regulatory innovations in both consumer empowerment and consumer 
protection perspectives need to be worked out considering the electronic 
commerce in the international perspective. 



79

RECOMMENDATIONS

5.1. for GoVernments

a. Constant update on the technological innovations and emerging 
electronic commerce models which promote cross-border trade both 
directly and indirectly.

b. Regular appraisal on consumer complaint statistics to identify  and 
handle gaps in the legal and regulatory framework

c. Enhance quality of information that intermediaries/third party sellers 
are to provide in terms of both business and goods/services

d. Establish specialised Online Dispute Resolution Mechanism within 
consumer grievance redressal machinery, to address disputes at 
different levels of purchase such as inadequate pre-contractual 
information or complaints about various pricing issues, return issues 
or re-fund.

e. International arrangements through bilateral and multi-partite 
participations can help combat enforcement issues to a large extent. 

f. Extensive consumer education programmes relating to fraud in 
electronic commerce both in the domestic markets and across 
borders.  

g. A tripartite effort of the State, industry and consumer groups in 
blacklisting websites which are habitually fraudulent.

5.2. for Industry

a. Provide clear and adequate information about the business as well 
as product description.

b. Provide easy ordering process.

c. Promote innovative consumer friendly complaint handling and 
customer service.

d. Payment gateways/intermediaries like PayPal to take initiatives as 
part of corporate social responsibility to educate consumers about 
potential cross-border risks and update consumers on ranking of 
portals. 
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GM fOOD: DO WE HAVE A CHOICE

Sanyukta Biswas* and Vasu Jain**

AbSTRACT

Genetically Modified Food has been an issue of controversy throughout the 
world since the production of the world’s first scientifically genetically modified 
crop. This issue had knocked the doors of India in 2001 when the Indian government 
consented to the trials of genetically modified cotton. And since then the controversy 
is ongoing.

This article is an attempt to understand the controversy and see what stand the 
government authorities have taken on this. Through various examples the impact 
of GM crops is analysed and on the other hand, the article also takes cognizance of 
various scientific reports which remain unclear and conclude no such effect.  In the 
debates on GM crops, it is the consumer who is being put on the back foot in spite 
of the fact that such debates are for the consumers themselves. For achieving the 
true objective of this article, three approaches will be used. Firstly, the consumer 
rights of general public will be evaluated with respect to the genetically modified 
food. Secondly, the consumer rights of a farmer and the right of compensation in 
case of failure shall be dealt with. Thirdly, the government’s stand is taken into 
consideration and the rules and regulations which are there to regulate these are 
discussed. There are international organizations and national bodies like GEAC to 
check and regulate the flow, trials, cultivation, marketing of GM crops and food. 
The topic of labelling is also evaluated with its effect and regulations. This article 
envisages a theoretical approach and is built upon other reports and research papers.

INTRODUCTION

When the realm of science is expanding to almost every sphere, it was 
in the agriculture and food department where such increasing influence of 
science was both celebrated and criticized. The invention of genetically 
modified crops was seen as a revolution by many while, at the same time, 

* The author is currently in the 5th year, B.Sc. LL.B, at the Gujarat National Law University, 
India.

** The author is currently in the 2nd year, B.Sc., LL.B of the Gujarat National Law University, 
India.
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others were sceptical of it. Genetically modified crops are the plants 
having some alteration, addition or deletion in their DNA structure. DNA 
is a sequence of genes. A particular sequence of genes encodes a code for 
a particular protein or enzyme. Hence, by changing the sequence of gene 
the properties of the organism also may change drastically. Scientists have 
used this phenomenon in the making of the genetically modified plants. 
They have adopted three approaches to create the GM plants. In the first 
approach, they alter the existing genome of the organism and no foreign 
gene is inserted and no gene is eliminated. Only the existing sequence is 
changed. In the second approach, a new gene is inserted into the genetic 
matter. This new gene could be from the same specie or, as noted in many 
examples, could be from different species like a fish gene added in plant, a 
microbe gene added in other organism, etc. And thirdly, where an existing 
gene is deleted from its gene. It may be to prevent the unwanted production 
of a protein or enzyme. In all these approaches the natural genetic makeup 
of an organism is changed due to human intervention.

The invention of GM crops have made the plants an instrument of 
humans. Scientists can now add a quality or delete an unwanted property 
from the plant. Adding a gene from the bacteria Bacillus thurengiensis to 
the genetic structure of brinjal makes it pest resistant. That gene triggers the 
production of a toxin which kills the pest which feeds on it by blocking the 
digestive system but that toxin does not affect the human beings. Similarly, 
the ‘Round Up Ready plants’ which are a product of Monsanto Company 
are those GM plants which can tolerate the herbicide ‘Glyphosate’ which 
is marketed by the same Company in the name of ‘Round up’. The addition 
of such qualities are very rich. Scientists are even trying to add medicinal 
values to them.

But the controversy resides in the fact that not enough tests have been 
performed to prove that GM crops are not harmful to human beings if 
consumed. In fact, there are researches which show the opposite. The most 
cited report of Arpad Pusztai in The Lancet noting GM potatoes expressing 
a protein thickener from the snowdrop flower had negatively affected the rat 
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gastrointestinal tract. Just prior to publication in 1999, Dr. Pusztai appeared 
on a British TV show briefly describing the results and expressing concern 
that citizens are being used as guinea pigs. Dr.Putztai's experiment showed 
that genetically engineered modifications have the potential to be dangerous. 
His main concern, as stated in the 2008 interview with The Guardian, was 
primarily to push for more testing of genetically engineered food, not make 
a blanket statement about the hazards of GM foods. His issue was to elevate 
the science above the political and economic drivers.1

GENERAL PUbLIC AS CONSUMERS

Genetically modified food, if introduced in the market as in the US, 
would put the public at stake as it would be difficult for the public to 
differentiate between a non-GM product and a GM product without adequate 
labelling. The fear of adverse effect on the body is the main reason for the 
rejection of GM crops. In addition to this, the lack of benefit that the first 
generation of GMOs provides to the consumer and the initial introduction 
of GMOs without the public’s knowledge have added fuel to fire.2 In one 
case, soya bean engineered with a gene from a brazil nut gave rise to allergic 
reactions in people sensitive to the nuts.3 Most genes being introduced into 
GM plants have never been part of the food supply so we can't know if they 
are likely to be allergenic and more so when they have been made a part 
of another genome. The controversy exists between the two sides on the 
impact of GM food on us. Gilles-Eric Seralini’s famous two-year study on 
the effects of GM corn on rats allegedly demonstrated that consuming GM 
corn is likely to lead to cancer, tumors, and other serious health problems.4 

1 Diehl, P. (2014). What's the Big Concern with GM Food?. [online] . Available at: 
http://biotech.about.com/od/Genetically-Modified-Organisms/a/The-Controversy-Of-
Genetically-Modified-Food.htm [Accessed 23 Aug. 2014].

2 Charles Noussair, Stephane Robin & Bernard Ruffieux, Do Consumers Really Refuse 
To	Buy	Genetically	Modified	Food?, 114 The Economic Journal 102--120 (2004). 

3 Organicconsumers.org, (2014). New	Book	'Genetically	Modified	(GM)	Food:	A	Guide	
for the Confused'. [online] Available at: http://www.organicconsumers.org/articles/
article_1860.cfm [Accessed 23 Aug. 2014].

4 Wall St. Cheat Sheet, (2014). 10	Problems	With	Genetically	Modified	Foods. [online] 
Available at: http://wallstcheatsheet.com/life/10-problems-with-genetically-modified-
foods.html/?a=viewall [Accessed 23 Aug. 2014].
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The report says that the effect of GM crops on rats have shown to be fatal 
for lungs and kidneys.5 Other studies often cited by anti-GM groups include 
Fared and Sayed's "Fine Structural Changes in the Ileum of Mice Fed 
on	 δ-Endotoxin-Treated	Potatoes	 and	Transgenic	Potatoes", the article 
by Vecchio, et al., "Ultrastructural Analysis of Testes from Mice Fed on 
Genetically	Modified	Soybean", Aris and Leblanc's study, "Maternal and 
Fetal	Exposure	to	Pesticides	Associated	to	Genetically	Modified	Foods	in	
Eastern Townships of Quebec, Canada," and a few others.6

Another point of contention is the ethical and religious rights of the 
consumer that would be put at stake which would lead to ethical and 
religious controversies. Many consumers believe that GE food crops are 
unethical and violate religious dietary laws, including kosher rules against 
hybridization. A coalition of groups including representatives of Jewish, 
Buddhist, Moselem and Christian denominations sued the US FDA for 
failing to label GE foods. Similarly, vegetarians are concerned about 
ingesting animal DNA by eating for example fish genes that have been 
inserted into tomatoes. A question here arises that whether eating a plant 
with human genome amounts to cannibalism. Whether it is ethical to use 
a gene from a microbe in food and so on...

Further, the bone of contention is what all should be considered as 
genetically modified and to what extent. If a cow  feeds on GM fodder, 
should her milk also be considered as genetically modified although there 
has been no genetic changes done in the cow’s genome. So, should milk 
of such cows also  be banned or labelled accordingly?  Here it must be 
differentiated from the food processed from GM crops. For example, the 
oil derived from GM mustard. The production of cornflakes from GM 
corn is indeed a direct product of GM crop. But what becomes the point of 
discussion is an area where no such processing is done rather the natural 

5 Indiainfoline.com, (2014). Research journal articles, qualitative research articles, 
recent research articles, research article, research articles at Indiainfoline.com. [online] 
Available at: http://www.indiainfoline.com/news-listing/research-articles [Accessed 23 
Aug. 2014].

6 Supra note 1.
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process takes place. The eggs of hens which fed on GM corn, do we consider 
them too as genetically altered? Such issues are sensitive and can’t be just 
proved or disproved by scientific studies.

Not much research has been done in this field and the existing ones 
contain flaws. Different opinions prevail on the effect of GM food on 
humans. In 1989 there was an outbreak of a new disease in the US, 
contracted by over 5,000 people traced back to a batch of food supplements 
produced with GM bacteria. 37 people died and 1,500 were left with 
permanent disabilities. Scientists at Showa Denko blame the GM process 
for producing traces of a potent new toxin. This new toxin had never been 
found in non-GM versions of the product.7 But the US government declared 
that it was not GM that was at fault but a failure in the purification process. 
The American Association for the Advancement of Science based on its 
studies stated "Foods containing ingredients from genetically modified 
(GM) crops pose no greater risk than the same foods made from crops 
modified by conventional plant breeding techniques."8 They claim GM 
foods currently available on the international market have passed risk 
assessments and are not likely to present risks for human health. In addition, 
no effects on human health have been shown as a result of the consumption 
of such foods by the general population in the countries where they have 
been approved. Continuous use of risk assessments based on the Codex 
principles including post market monitoring, should form the basis for 
evaluating the safety of GM food. 

It is therefore a challenge for a consumer to choose a statement to rely 
on from the array of statements available. On one side, some studies offer 
fear but they are indeed criticized heavily and on the other side, studies not 

7 Graviola (Soursop) Benefits Reviewed, (620).Health and Wellness Archives - Graviola 
(Soursop)	Benefits	Reviewed. [online] Available at: http://buygraviolabenefits.com/
category/health-and-wellness/ [Accessed 23 Aug. 2014].

8 Aaas.org, (2014). AAAS Board of Directors: Legally Mandating GM Food Labels 
Could “Mislead and Falsely Alarm Consumers” | AAAS - The World's Largest General 
Scientific	Society. [online] Available at: http://www.aaas.org/news/aaas-board-directors-
legally-mandating-gm-food-labels-could-%E2%80%9Cmislead-and-falsely-alarm 
[Accessed 29 Aug. 2014].
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only negate any negative effects but glorify the GM food. But these studies 
had been done mainly either by the government or by big companies who 
need to promote their product.

fARMERS AS CONSUMERS

India’s tryst with GMOs began way back in 2001, with the conditional 
clearance given to Mosanto and Mahyco for commercial planting of 
genetically engineering Bt cotton in the states of Andhra Pradesh, 
Maharashtra, Gujarat, Karnataka, Madhya Pradesh and Tamil Nadu.9

It is to be noted that the Maharashtra Hybrid Seeds Co. Ltd (Mahyco) 
is one of the largest seed companies in India and in 1998, after 8 years of 
negotiation, Monsanto became a 50% shareholder in the company.

This fact highlights the control of GM agriculture by MNCs in a country 
where 118.9 million stomachs are dependent upon agriculture. Farmers were 
made to buy the GM seeds making them believe that such seeds would 
yield more produce and require no use of pesticides. For the chairman of 
GEAC, the fact that BT Cotton would drastically reduce the pesticide use 
by 80% was the reason for approval.10 But the use of GM seeds showed 
no change. The agriculture ministers from Andhra Pradesh and Karnataka 
announced the failure of Bt cotton in both states. Studies conducted by 
Greenpeace India, in Karnataka showed that the average yield of BT cotton 
is lower than that of non BT cotton.11 Failing their produce, farmers were 
left with nothing and the Company which claimed giant claims took their 
hands back and no compensation was paid to the aggrieved farmers.

In another case in Gujarat, India farmers were left helpless. A local 
company there sold GM seeds under the label ‘Navbharat seeds’ to the 

9 Ikisan.com(2014), BT Cotton [online] Available at: http://www.ikisan.com/BT%20
Cotton/BT%20Cotton.htm [Accessed 29 Aug. 2014].

10 Fbae.org(2014). [online] Available at: http://fbae.org/2009/FBAE/website/images/
PDF%20files/Biosafety%20in%20India.pdf [Accessed 29 Aug. 2014].

11 The Hindu, Bt cotton farmers suffered losses, says Greenpeace, 2014, http://www.
thehindu.com/thehindu/2003/04/17/stories/2003041703430400.htm (last visited Aug 
22, 2014).
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farmers without taking the approval of the authorities and the farmers 
unknown to that started cultivation. Around 3 months after sowing, when 
the crop was near to be harvested, the Union Environment Ministry stepped 
in and asked the Gujarat Government to "uproot and destroy" the crop. The 
development, however, raises several questions about the actual origin of 
the Bt cotton seeds.12 This again is an example where the farmers were 
the sufferers. But it didn’t stop here. The growers of illicit BT cotton were 
said to be liable under Rule 89 of the Environment Protection Act, 1986.13

The fear of failure and no compensation is what prevails in the heart of 
a farmer. Confusion prevails over the benefit of Bt cotton. It also declared 
that the performance of the three Bt Cotton varieties did not surpass that 
of the best non-Bt varieties.14 In June 2002, about 55,000 cotton farmers 
grew BT cotton. In the fourth month, the cotton stopped growing and 
producing buds while the existing cotton bolls didn’t get bigger. The crop 
wilted and dried up at the peak bolling accompanied by leaf – dropping and 
shielding. There was also bursting in immature bolls and heavy infestation 
of bollworm. The Bt cotton failure resulted in a total loss of Rs. 1128 million 
for the farming industry.15

While theoretical discussions have covered a broad range of aspects, 
the three main issues debated are tendencies to provoke allergic reaction 
(allergenicity), gene transfer and outcrossing.16 Gene transfer from the GM 
crops to other creatures feeding on them like butterflies, moth and even 
bacteria have raised the much heated controversy. It is claimed that it may 
lead to the pesticide resistant pest and superbugs. This would be particularly 
relevant if antibiotic resistance genes, used in creating GMOs, were to be 

12 Genie out of the Bottle? Source:   Economic and Political Weekly, Vol. 36, No. 45 (Nov. 
10-16, 2001), p. 4237 Published by:  Economic and Political Weekly Stable URL:  http://
www.jstor.org/stable/4411340 Accessed: 22-08-2014 18:36 UTC

13 Infra.
14 Times of India, 'No Bt Cotton, No GM Mustard: GEAC', 2003.
15 Ndtvmi.com, (2014). [online] Available at: http://www.ndtvmi.com/b4/dopesheets/rashi.

pdf [Accessed 29 Aug. 2014].
16 AraKirakosyan& Peter B Kaufman, Recent advances in plant biotechnology (1 ed. 

2009), Springer Science+ Business Media, New York, pp 341 – 342.
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transferred. The movement of genes from GM plants into conventional crops 
or related species in the wild (referred to as “outcrossing”), as well as the 
mixing of crops derived from conventional seeds with those grown using 
GM crops, may have an indirect effect on food safety and food security. 
Such a case of outcrossing was reported in USA. There were traces of GM 
genes reported in crops which were cultivated in a field adjacent to a field 
with GM crops. 

There has also been an outcry regarding the use of GM crops. These 
groups fear that as a result of the interest of the chemical industry in seed 
markets, the range of varieties used by farmers may be reduced mainly 
to GM crops. The exclusive use of herbicide-tolerant GM crops would 
also make the farmer dependent on these chemicals. These groups fear a 
dominant position of the chemical industry in agricultural development, 
trend which they don’t consider to be sustainable.17

RULES AND REGULATIONS

Lessons drawn from India's experience with its first commercially grown 
GM crop - Bt cotton - reveal several loopholes in the existing implementation 
of the national biosafety regulation. The blunder of Navbharat seeds in 
Gujarat18 and failure of Bt cotton crops in Andhra Pradesh and Karnataka19 
shows the laxity of the regulatory authorities whose job it is to monitor 
compliance with rules, the impunity with which the company sold the 
seeds to the farmers and the implications for the future introduction of any 
biotechnological innovation in the country.20 Hence the building of law and 
regulations should be able to build consumer confidence in the use of GM 
seeds and authorization of GM products. A set of rules and guidelines is 

17 WHO International, (2014). WHO	|	20	questions	on	genetically	modified	foods. [online] 
Available at: http://www.who.int/foodsafety/publications/biotech/20questions/en/ 
[Accessed 23 Aug. 2014].

18 Supra note 13.
19 Supra note 12.
20 Supra note 19.
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much required to check imports of GM food into the country and prevent 
India from becoming a dumping ground for GM food.21

The Union Health and Family Welfare Ministry has notified draft rules to 
amend the Prevention of Food Adulteration Rules, 1955 to regulate the sale 
and import of Genetically modified or engineered organisms obtained 
through modern biotechnology and to ensue mandatory labelling of all such 
products in order to provide correct information to consumers about the 
nature of food being purchased by them for consumption.22 The setting up of 
various organisations and committees by the government. Presently there are 
six Competent Authorities i.e. The Recombinant DNA Advisory Committee 
(RDAC), Institutional Biosafety Committee (IBSC), Review Committee on 
Genetic Manipulation (RCGM), Genetic Engineering Approval Committee 
(GEAC), State Biotechnology Coordination Committee (SBCC), District 
Level Committee (DLC).23 The Genetic Engineering Approval Committee 
(GEAC) was reconstituted by the Ministry of Environment and Forests 
(MoEF) in 2006 whose objective is to permit and authorize large production 
and release of GMOs and approve the conduct of large scale field trials of 
transgenic crops.24

But there is no permanent secretariat to monitor the trials of GMOs. 
Instead the regulations are implemented by various statutory ad hoc 
committees.25  The GEAC is supposed to be assisted by the State Committees 
(SBCC) and district level committees (DLC). However, none of the states 
have established SBCC and DLC committees, not even in areas where 
field trials are already taking place. It is all the more interesting to note 

21 Supra note 15.
22 Pib.nic.in, (2014). Press Information Bureau English Releases . [online] Available at: 

http://pib.nic.in/newsite/erelease.aspx?relid=17941 [Accessed 23 Aug. 2014].
23 Moef.nic.in, (2014). Genetic Engineering Approval Committee (GEAC) | Ministry of 

Environment & Forests, Government of India. [online] Available at: http://www.moef.
nic.in/division/genetic-engineering-approval-committee-geac [Accessed 29 Aug. 2014].

24 Dbtbiosafety.nic.in, (2014). Committees. [online] Available at: http://dbtbiosafety.nic.
in/committee/geac.htm [Accessed 29 Aug. 2014].

25 SachinChaturvedi, GEAC and Biotech Policy: Which Way and What For?, 38 Economic 
and Political Weekly 1459-1460 (2003), http://www.jstor.org/stable/4413426 (last visited 
Aug 22, 2014).
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that GEAC is imposing rules which do not apply to domestic producers. 
India does not have a system of labelling of domestically produced GM 
crops. Cotton which was cleared earlier and the mustard, the clearance 
for which was withdrawn in a hasty manner, were at no stage asked to be 
labelled once in the market.26 Activists allege that GEAC has shown a bias 
towards companies like the Monsanto.27  The Task Force on Application of 
Agricultural Biotechnology formed by the Indian government recommended 
the restructuring of the regulatory system, including that of the GEAC, 
and the formation of a biotechnology regulatory authority (whether India 
requires another agency is still a matter of debate). The Biotechnology 
Regulatory Authority of India (BRAI) is a proposed regulatory body in 
India for uses of biotechnology products including genetically modified 
organisms (GMOs) under the Biotechnology Regulatory Authority of India 
(BRAI) draft bill.28

The Supreme Court of India had given some directives to regulate the 
cultivation of GM crops. Supreme Court, vide its order dated 8th May, 2007, 
lifted the moratorium on open field trials, subject to the conditions stated 
in that order, including a directive in regard to the maintenance of 200 
metres isolation distance while performing field tests of GMOs. A further 
clarification was introduced vide order of this Court dated 8th April, 2008, 
whereby all concerned were directed to comply with the specific protocol 
of Level of Detection of 0.01 per cent.29

The TEC Final Report (FR) of Supreme Court exposes the lack of 
integrity, independence and scientific expertise in assessing GMO risk. It 
is the third official report barring GM crops or their field trials singularly or 
collectively. This consensus is remarkable, given the regulatory oversight 
and fraud that otherwise dog our agri-institutions. The pervasive conflict 

26 Infra.
27 Eng.agriinfomedia.com, (2014). Agricultural Information. [online] Available at: http://

www.eng.agriinfomedia.com/2010/01/all-you-wanted-to-know-about-bt-brinjal.html 
[Accessed 23 Aug. 2014].

28 Supra note. 23. 
29 Aruna Rodrigues and Ors. v. Union of India (UOI) and Ors.,(2012)5 SCC 331.
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of interest embedded in those bodies makes sound and rigorous regulation 
of GMOs all but impossible. The four reports are: The ‘Jairam Ramesh 
Report’ of February 2010; the Sopory Committee Report (August 2012); 
the Parliamentary Standing Committee (PSC) Report on GM crops 
(August 2012) and now the TEC Final Report (June-July 2013). The TEC 
recommends that in general, there should be an indefinite stoppage of 
all open field trials (environmental release) of GM crops, conditional on 
systemic corrections, including comprehensive and rigorous risk assessment 
protocols.30 "Whether there should or should not be any ban, partial or 
otherwise, upon conducting of open field tests of the GMOs? In the event 
open field trials are permitted, what protocol should be followed and 
conditions, if any, that may be imposed by the Court for implementation 
of open field trials."31 These are the questions which are still unanswered 
and require a legislation.

There had been International conventions to regulate the flow of GM 
crops. The Cartagena Protocol on Biosafety (CPB) is an environmental 
treaty legally binding for its Parties which regulates trans boundary 
movements of living modified organisms (LMOs). The cornerstone of 
theCPB is a requirement that exporters seek consent from importers before 
the first shipment of LMOs intended for release into the environment. The 
Codex Alimentarius Commission provides guidelines and standards for 
GM foods internationally. Codex has developed standards and a code of 
practice to effectively apply the irradiation technology to improve food 
safety, together with guidance on the labelling of irradiated foods.32

30 Rodrigues, A. (2013). Nip this in the bud. [online] The Hindu. Available at: http://www.
thehindu.com/todays-paper/tp-opinion/nip-this-in-the-bud/article5013917.ece [Accessed 
23 Aug. 2014].

31 Aruna Rodrigues and Ors. v. Union of India (UOI) and Ors.,(2012) 5 SCC 331.
32 Codexalimentarius.org, (2014). CODEX	Alimentarius:	Questions	about	specific	Codex	

work. [online] Available at: http://www.codexalimentarius.org/faqs/specific-codex-work/
en/ [Accessed 29 Aug. 2014].
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LAbELLING

One of the most pressed demand put forth by GM protestors is of 
labelling. They claim it should be the choice of consumers to eat or not 
to eat the genetically modified food. Labelling has been approved in the 
Cartagena Protocol and European Union has incorporated that into its 
legislation. Labelling is a sign of consumer empowerment where the 
consumers are given the sovereign powers to choose. Someone who, for 
whatever reason, wants to know whether GMO ingredients are in their 
food, should be able to expect a clear label that indicated whether their 
food has been genetically altered.’ Many surveys have been done to know 
the public’s opinion on labelling of GM crops and results were in favor of 
labelling. But Julian Edwards, the Director of Consumers International, 
maintains the view that the surveys present not a true picture. She says 
when a person respond to a survey, he do so as a citizen and not as a 
consumer. His behavior changes when the same situation will be there in a 
shopping center picking up different products. Another contention against 
labelling is that it will put GM food on back foot. The argument by a 
member of editorial board of World Food Regulation touches on the ‘guilt 
by association’ “Such a label statement, particularly in the current climate, 
falsely implies the food is less safe than conventional foods. Conversely, 
a label claim of ‘GMO-free’ falsely implies such a food is safer and better 
than GMO-containing foods”.33

CONCLUSION

All these contentions are sufficient to say that the research in this 
field is somewhere lacking and it is mainly the possibilities which are 
inciting the fear in the minds of people and farmers. This fear of GM food 
is really a fear of the unknown, and that can only be addressed by more 
familiarity. The scarcity of evidence of specific health problems related to 

33 John S. Eldred, ‘Labelling of GMO-Derived Food Ingerdiets: A Recipe for 
Misinformation’, paper presented to 27th Session of Food Labelling (Ottawa Canada, 
27-30 April 1999).
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GM-food, which has been around sold for almost 15 years, increases this 
familiarity and is gradually undermining the source of the concern. The 
recent productive dialog between scientists and anti-GM protesters over 
field trials of genetically modified potatoes in England suggests that 
some fear concerning GM foods is being replaced by more practical 
discussion of the risks and benefits of this technology.34 There is a lot to 
be done. Apart from just scientific researches, the legal framework is to 
be developed. It would not be wrong to say that the lawmakers are very 
much behind with respect to the rapid developments taking in the society. 
Though an international convention is there but seriousness from the part of 
government is lacking. Also, the influence of political and business lobbies 
cannot be undermined while evaluating the rules governing the trade and 
labelling of GMOs. Though the issue is scientific but the public at large is 
at stake and the role of lawmakers is much more. The coming of new laws 
is invited but care must be taken because scientific advancement could not 
just be rejected while it could not be invited when it affect the health and 
sentiments of the public.

34 Supra note 1.
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CONSUMER RIGHTS & CONSUMER PROTECTION
A CASE STUDY ON MObILE PHONE SIGNALS

Varnika Chawla & Vishwajeet Singh*

AbSTRACT

This paper discusses the role of empirical research in the discipline of Consumer 
Protection, a social science as it deals with the welfare of society in general and 
consumers in particular. The researchers conducted an empirical survey to arrive at 
the present levels of consumer awareness with respect to harmful effects of mobile 
phone signals. The same has been elucidated upon. Problems faced in conducting 
the survey, the role of technology and the importance of empirical studies in such 
upcoming social sciences have also been highlighted.

INTRODUCTION

 “The customer is the most important visitor on our premises. He is not dependent 
on us. We are dependent on him. He is not an interruption on our work. He is 
the purpose of it. He is not an outsider on our business. He is part of it. We are 
not doing him a favour by serving him. He is doing us a favour by giving us an 
opportunity to do so.”  
     - Mahatma Gandhi  

With the evolution of the United Nations Consumer Protection 
Guidelines in 1985 consumers came to be regarded as an important aspect 
of society. Moreover, after the enactment of the Consumer Protection Act, 
1986 in India, light has been thrown upon how consumers need to be made 
aware of their rights and duties. In the aftermath of the global economic 
slowdown in 2008, consumer protection has become a widely discussed 
issue. Proactive consumer protection policies are coming up along with 
several economic and fiscal policies all over the world.  

* The authors are currently in their 3rd year, pursuing B.A. LL.B. (Hons.) at the National 
Law School of India University, Bengaluru, India.
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In this paper, the researchers have focussed on a niche area in consumer 
law, i.e. awareness with respect to harmful effects of mobile phone signals 
in India and steps that can be taken to improve the same.

The authors have used several sources of empirical research such as the 
Inter-Ministerial Committee Report on Electro-Magnetic Fields’ (‘EMF’) 
Radiation, the Report by the Cellular Operators Association of India 
along with a variety of medical studies, like reports by the World Health 
Organisation among others, so as to research on the harmful effects of 
EMF radiation. 

1.1 harmful effeCts of mobIle Phone usaGe: a ComPIlatIon of studIes

There are a total of 5.4 lakh mobile phone towers in India catering to 
over 700 million mobile phones. With reports of the harmful effects of 
mobile phones coming in at an increasingly tremendous pace, it has become 
a burning issue in the international arena. In light of inconclusive scientific 
evidence regarding the harmful health effects of mobile phone usage, there 
are two clear-cut and opposing stands pitted against each other- that of the 
mobile phone manufacturers and service providers, against the activists 
and consumers. The former are of the view that the present prescribed 
levels are fine and reducing levels further as a measure of precaution would 
hamper their services, while the latter are concerned with the ever increasing 
radiation levels and argue that in the case of inconclusive evidence it is 
better to be on the precautionary side.

1.2  mobIle Phone sIGnals- are they harmful?

Electromagnetic Fields (EMF) have been known to occur in nature and 
hence have always been present on earth. Their occurrence can be attributed 
to both natural as well as man-made sources.1 Mobile phone signals too 
constitute a part of EMF, and there has been a recent increase in the level 

1 Cellular Operators Association of India, “Position Paper on Mobile RF Radiations and 
Alleged Health Hazards”2011.
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of radio signals being emitted due to the soaring popularity of smart phones 
as well as the rapid development of technology.2

The Radio Frequency sources in India are shown in the table3 below:

sl. no. R. f. SOURCE OPERATING fREQUENCY TRANSMISSION POWER NUMbERS

1. AM/FM Tower 540KHz-108MHz 1 KW-300 KW 380

2. TV Tower 48MHz-814MHz 10–500 Watt 1201

3. Wi-Fi 2.4-2.5 GHz 10-100 mW --

4 Cell Towers 800,900,1800,
2450 MHz

20 W 5.4 Lacs

5. Mobile Phones GSM-1800/CDMA
GSM-900

1 W
2 W

700 + 
Million

These Radio Frequency signals have accelerated the development of 
the world and have proven to be advantageous in several ways. However, 
they have also led to the increase in EMF drastically, which can be harmful 
to health as well as the environment. Mobile phone handsets as well as 
towers emit electro-magnetic waves. The EMF’s they produce are generally 
at a relatively lower end of the electro-magnetic spectrum and hence, they 
are unable to break the chemical bonds of molecules. Therefore, they are 
non-ionizing radiations.4 These radiations can be classified into two types:

a. Radiation from Base Transceiver Stations (BTSs)- these are GSM, 
CDMA, 2G and 3G radiations which are used for Wireless Broadband 
Access as well as to provide networks for mobile communication.

b. Radiation from Mobile Handsets- these are radiations emitted from 
the handset when it is held in close contact with the user.5

2 Ministry of Communications & Information Technology, Department of 
Telecommunications, Government of India, Report of the Inter- Ministerial Committee on 
EMF Radiation (2011), available at http://www.dot.gov.in/sites/default/files/1.IMC%20
Report_0.pdf (Last visited on December 3, 2012).

3 Id.
4 Supra note 2, at 6.
5 Supra note 2, at 6.
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According to the Report of Inter-Ministerial Committee, several factors 
can be associated with the EMF radiations. These are:

• Frequency / wavelength of RF signal being transmitted;

• Operating power of transmitting stations;

• Radio Frequency Power radiated from the antenna;

• Time of Exposure of RF signal at a given distance from the antenna ;

• Exposure from other antennas located in the area;

• Over powering of amplifier for better reception quality, signal 
strength and more coverage;

• Duration/ frequency of recurrent exposure; 

• Age, size and portion of the body and

• Temperature and humidity.6

With the rapid development of technology and increase in data demands, 
as well as the number of customers due to cheaper handsets and mobile 
network operators, there has been a tremendous increase in the number 
of mobile phone towers that have come up in towns and cities. This has 
led to an escalation of EMF, leading to increase in people’s exposure to 
it. As a result, the harmful effects caused by mobile phone signals have 
increased dramatically, and form the basis of a pressing issue that needs 
to be addressed immediately. 

1.3 harmful effeCts of mobIle Phone sIGnals on human health

Recently, a large number of studies are being conducted to develop a 
link between the use of cell phones and cancer. The three main reasons for 
this growing concern are:7

a)  The radio frequency energy emitted by cell phones is a form of 
non-ionizing radiation, which is absorbed by the tissues in the area 
to which the cell phone is closest, namely the head.

6 Supra note 2, at 6.
7 Cell Phones and Cancer Risk (June 18 2012), available at http://www.cancer.gov/

cancertopics/factsheet/Risk/cellphones (Last visited on November 18 2012).
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b)  There has been an immense increase in the number of cell phone 
users recently. The global cell phone subscription was estimated 
at 5 billion in 2010.

c)  “Over time, the number of cell phone calls per day, the length of 
each call, and the amount of time people use cell phones have 
increased. Cell phone technology has also undergone substantial 
changes.”

Therefore, studying the harmful effects of cell phones has become a 
major priority. Some of these effects are:

1. Thermal Effect: The effect caused due to the heat generated by EMF 
radiations is called thermal effect.8 When a person is using a cell 
phone, heat is generated near the temple, i.e. the head area of the 
body. However, the brain, due to presence of temperature regulators 
is able to regulate this increase in temperature, by increasing the local 
blood flow. But the cornea of the eye is unable to do so. Therefore, the 
temperature of the body increases by a fraction of a degree. Therefore, 
the thermal effect results in increase of the body temperature. Moreover, 
thermal effects can also be caused due to increased exposure to mobile 
phone towers which emit signals. People in close proximity to mobile 
towers can therefore be victims of cataracts, fatigue and reduced mental 
concentration.

2. According to doctors, “constant exposure to high frequency EMFs leads 
to digestive disorders, fatigue, hypertension, insomnia, irritability, 
low blood pressure, infertility in males, cancer, neurological and 
cardiovascular problems.”9

3. An extensive research undertaken by the Swedish Radiation Protection 
Institute demonstrated a “1.7 times higher risk of leukaemia in adults 
and a 2.7 times higher risk for childhood leukaemia from exposure to 

8 Supra note 2, at 6.
9 Rajesh Chopra, Cell Tower Radiations, For Live India, available at http://www.liveindia.

com/news/radiation6.html (Last visited on November 17 2012).
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EMFs.”10 Moreover, according to The Hindu, excessive use of mobile 
phones can lead to brain cancer in humans.11

4. Non-thermal effect: Effect caused by EMF radiations inside the 
biological cells of the body of an organism is called non-thermal effect.12 
In a survey carried out by the Inter-Ministerial Committee, the users 
of mobile phones reported symptoms such as “burning and tingling 
sensation in the skin of the head, fatigue, sleep disturbance, dizziness, 
lack of concentration, ringing in the ears, reaction time, loss of memory, 
headache, disturbance indigestive system and heart palpitation etc.”13

5. Moreover, the World Health Organisation has also stated several times 
that mobile phone signals can be cancer causing and hence, they should 
be used in a limited manner.14 However, according to a large number 
of studies, usage of mobile phones is not cancer causing and neither 
does it cause brain tumour, as has been the popular perception, as there 
is no evidence about it.“It is generally accepted that damage to DNA 
is necessary for cancer to develop. However, radio frequency energy, 
unlike ionizing radiation, does not cause DNA damage in cells, and 
it has not been found to cause cancer in animals or to enhance the 
cancer-causing effects of known chemical carcinogens in animals.”15

A few studies have shown a link between the use of mobile phones and 
cancer, however most studies have not found any such association. There 
can be several reasons for such discrepancies such as:16

 i. Lack of verifiable data and inaccurate reporting, as people may 
not remember which side they held the phone on, and the time 
regularly spent on the phone.

10 Supra note 1, at 6.
11 R. Prasad Communication Towers: Expert Committee Report, available at http://www.

thehindu.com/sci-tech/science/article3836318.ece (Last visited on November 18 2012).
12 Supra note 2, at 6.
13 Supra note 2.
14 Samir Makwana, Cell Towers and Mobile Phone Radiation Norms in India, the Mobile 

indiAn, MuMbAi, reuters May 31 2011.
15 Hirose H, Suhara T, Kaji N, et al. Mobile phone base station radiation does not affect 

neoplastic transformation in BALB/3T3 cells. bioelectroMAgnetics 2008; 29(1):55–64. 
16 Supra note 7.
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 ii. “Morbidity and mortality among study participants who have 
brain cancer.”

 iii. Participation bias, which may occur when people suffering the 
effects of excessive mobile phone usage would be the ones to 
participate in such studies, while healthy people may not wish to 
participate in them.

 iv. Change in technology- with a rapid change in technology due to 
development, mobile phones now use digital frequencies which 
emit lower EMF. Therefore, the harmful effects of excessive 
mobile phone usage have decreased.

Research is still being carried on, as the use of mobile phones has 
increased tremendously only recently, over the past fifteen years and 
therefore no conclusive evidence is possible as yet. Nonetheless, a 
precautionary approach is advised.17

1.4 harmful effeCts of mobIle Phone sIGnals on the enVIronment

The environment consists of all physical, chemical and biological 
factors in our surroundings. The electro-magnetic radiations invading 
the environment have unfortunately added another element to the list of 
pollutants as they cause electro-pollution. These radiations are not only 
harmful for humans, but are also a major reason for the vanishing of several 
species of birds, butterflies, bees and insects. Birds also lose their navigation 
abilities and hence there has been a change in migratory patterns.18

A committee has been constituted by the Ministry of Environment and 
Forests (Wild Life Division) to study and assess the level of possible impacts 
of mobile phone towers on the population of birds, bees and butterflies in 
urban, sub-urban as well as rural areas, and to suggest some mitigating 
measures to address this concern.

17 Polly Curtis, Do Mobile Phones cause cancer, available at http://www.guardian.co.uk/
politics/reality-check-with-polly-curtis/2012/apr/26/health-mobilephones (Last visited 
on November 17 2012).

18 Supra note 2, at 6.
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1.5 ConClusIon

Therefore, the researchers concluded from the above study that although 
excessive usage of mobile phones does not cause cancer, however, it has 
several other harmful effects on the health of a consumer19 as well as on the 
environment. Thus, the need of the hour is to place stricter regulations on 
EMF Radiations permitted and ensure greater awareness among consumers 
about their rights of safety, and of information.

CONSUMER RIGHTS AND AWARENESS: THE INDIAN SCENARIO

2.1. exIstInG reGulatIons reGardInG mobIle Phone sIGnals

International safety guidelines for Radio Frequency exposure have been 
developed by the International Commission on Non-Ionizing Radiation 
Protection. These form the base of all national level safety standards and 
have been widely adopted in the United States of America, South Africa, 
Asia as well as Europe.20 They apply to mobile phones as well as the 
mobile phone infrastructure, i.e. the mobile towers and include guidelines 
to protect against the harmful effects of mobile phones and their signals. 
The standards mentioned in these guidelines have been developed after 
intensive research and evaluation of biological effects the radiations may 
have on human health as well as the environment.

19  According to Sec. 2 (1) (d) of the Consumer Protection Act, 1986, a consumer is 
a) “any person who buys any goods for a consideration which has been paid or promised, 

or partly paid or partly promised, or under any system of deferred payment and includes 
any user of such goods other than the person who buys such goods for consideration 
paid or promised, or partly paid or partly promised, or under any system of deferred 
payment when such use is made with the approval of such person, but does not include 
a person who obtains such goods for resale or for any other commercial purpose; or

b)  any person who hires or avails of any services for a consideration which has been paid 
or promised, or partly paid or partly promised, or under any system of deferred payment 
and includes any beneficiary of such services other than the person who hires or avails 
of the services for consideration paid or promised, or partly paid or partly promised, 
or under any system of deferred payment, when such services are availed of with the 
approval of the first mentioned person, but does not include a person who avails of such 
services for any commercial purpose.” Therefore, in the given situation, the user of the 
mobile phone or of the services provided by the telecom service provider, not for any 
commercial purpose, shall be considered as a consumer.

20 Supra note 1, at 6.
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India has adopted the ICNIRP Guidelines and included certain provisions 
in the national safety standards regarding usage of mobile phones. The 
following ICNIRP guidelines for mobile tower exposure limits have been 
adopted by India:21

tyPes of 
exPosure 

frequenCy 
ranGe

eleCtrIC 
fIeld 
strenGth 
(V/m)

maGnetIC 
fIeld 
strenGth 
(a/m)

Power 
densIty 
(w/m)

General 
Public

400-2000 MHz 1.375f1/2 0.0037f1/2 f/200
2-300 GHz 61 0.16 10

The following are the ICNIRP Guidelines adopted in India, with respect 
to exposure limits of mobile phones:22

whole-body

aVeraGe sar
(w/kG)

loCalIzed sar
head and trunk

(w/kG)

loCalIzed sar
lImbs

(w/kG)
General 
Public

0.08 2 4

Note: - SAR values are averaged over a 6 minutes period using 10 gram 
average mass.23

Moreover, India is also one of the first countries to adopt extremely 
stringent SAR (Specific Absorption Rate) guidelines for mobile phones 
which come into force from September 1 2012. Effective from this date, 
Indian standards will be 10 times more stringent than 90% of the countries 
in the world.24 According to these new regulations, mobile phone EMF 

21 Supra note 2, at 6.
22 Supra note 2, at 6.
23 Supra note 2, at 6.
24 Dhananjay Mali, New Mobile Radiation Standards Come into Force, Handsets to comply 

with SAR Value of 1.6W/Kg, available at http://news.nwn.in/2012/08/31/new-mobile-
radiation-standards-come-into-force-handsets-to-comply-with-sar-value-of-1-6wkg/ 
(Last visited on November 18 2012).
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levels have been lowered to 1/10th of the existing limit mentioned in the 
ICNIRP Guidelines.25

The Department of Telecom is also conducting surprise audit checks 
on cell phone providers to ensure that the guidelines are complied with. A 
minimum fine of Rs 5 lakhs has been imposed on the data providers who 
do not adhere to these new regulations. Moreover, it has now been made 
mandatory for all mobile handsets to carry the SAR label specifying radio 
frequencies and other vital information. Mobile handsets with existing 
designs which are compliant with 2.0 W/kg averaged over 10 gram of 
human tissue, will continue to co-exist up to 31st August 2013. From 1st Sept. 
2013, only the mobile handsets with revised SAR value of 1.6 W/kg would 
be permitted to be manufactured or imported in India.26 Random checks 
on mobile phones being imported to India will also be conducted to ensure 
that the specified safety rules and guidelines are met. Amendments are 
also being deliberated upon in the Indian Telegraph Rule under the Indian 
Telegraph Act 1885 to incorporate these standard safety rules and measures.

The Department of Telecom has released guidelines for consumers to 
increase awareness and ensure their safety. Some of these are:

• Keep distance – Hold the cell phone away from body to the extent 
possible. 

• Use a headset (wired or Bluetooth) to keep the handset away from 
your head. 

• Do not press the phone handset against your head. Radio Frequency 
(RF) energy is inversely proportional to the square of the distance 
from the source 

• Limit the length of mobile calls. 
• Use text as compared to voice wherever possible. 

• Put the cell phone on speaker mode.

25 Id.
26 Supra note 24.
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• When your phone is ON, don`t carry it in chest/breast or pants pocket. 
When a mobile phone is ON, it automatically transmits at high power 
every one or two minutes to check (poll) the network.27

A booklet regarding safe cell phone usage for customers has also been 
uploaded on the government website.

All these guidelines underline the efforts undertaken by the government 
to ensure safety of mobile phone users and increase awareness regarding 
harmful effects of mobile phones as well as initiate a reduction in their 
harmful effects.

2.2. Consumer rIGhts wIth reGard to mobIle Phone usaGe: the IndIan 
sCenarIo and PraCtICal Problems

Section 628 of the Consumer Protection Act, 1986 enumerates, generally, 
the basic rights of a consumer. These rights have their basis in the 
United Nations Guidelines for Consumer Protection29 [Hereinafter “UN 
Guidelines”], which were adopted in 1985 and later expanded in 1999, and 
consumer protection legislations in other parts of the world. These rights 
further the object of the Consumer Protection Act and help in protecting 
consumers from being exploited by unfair trade practices, hazardous goods 
and services. Amongst the above mentioned guidelines, those relating to 

27 Supra note 2.
28 The objects of the Central Council shall be to promote and protect the rights of the 

consumers such as,--
 (a)  the right to be protected against the marketing of goods 1 [and services] which 

are hazardous to life and property;
 (b)  the right to be informed about the quality, quantity, potency, purity, standard and 

price of goods 2 [or services, as the case may be] so as to protect the consumer 
against unfair trade practices;

 (c)  the right to be assured, wherever possible, access to a variety of goods 3 [and 
services] at competitive prices;

 (d)  the right to be heard and to be assured that consumer's interests will receive due 
consideration at appropriate Fora;

 (e)  the right to seek redressal against unfair trade practices 4 [or restrictive trade 
practices] or unscrupulous exploitation of consumers; and

 (f)  the right to consumer education.
 Sec. 6, Consumer Protection Act, 1986.
29 The UN Guidelines broadly deal with eight heads. UNDESA, Resolution 248, A/

RES/39/248 (1985).
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hazardous goods and services, information about the quality, quantity, 
potency, purity, standard and price of goods and consumer education are of 
particular interest to the researchers while talking about the issue at hand. 
In order to further the understanding of the topic, the researchers would 
discuss the relevant UN Guidelines along with the rights laid down in the 
Indian legislation as the objects of both of them are the same.

2.3. PhysICal safety

Section 6(a) of the Consumer Protection Act, 1986 lays down consumers’ 
right to be protected against goods and services hazardous to life and 
property. Going by the object of the legislation and reading into the UN 
Guidelines, it can be inferred that this section is aimed at two stakeholders- 
the governments and the distributors. 

The UN Guidelines prescribe governments to “adopt or encourage 
the adoption of appropriate measures, including legal systems, safety 
regulations, national or international standards, voluntary standards and 
the maintenance of safety records to ensure that products are safe for either 
intended or normally foreseeable use.”30

The distributors31, according to UN Guidelines, should comply with 
policies and/or regulations in place so as to ensure that their products are 
safe for use. The guidelines also provide for the consumer to be instructed 
about the proper use of goods and the risks involved in the intended or 
normally foreseeable use. “Vital safety information should be conveyed to 
consumers by internationally understandable symbols wherever possible.”32

Also, the government, manufacturers, distributors and consumer 
organisations are encouraged to prescribe standards for the regulation 
and verification of environmental claims and ensure the “availability 

30 Id. 
31 The term ‘distributors’ as used in the UN Guidelines refers to “suppliers, exporters, 

importers, retailers and the like”. Supra note 29. 
32 Supra note 29.
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of facilities to test and certify the quality and performance of essential 
consumer goods”.33

Coming on to the present Indian scenario concerning the use of mobile 
phones and the resultant health hazards, there are a lot of issues which need 
to be addressed. The Indian government has recently revised regulations 
applicable for the use of mobile phones and those concerned with mobile 
phone towers. This revision was based on the recommendations made by 
the Inter Ministerial Committee, constituted by the Central Government, 
in its report.34 The report heavily35 relied on a number of foreign research 
studies36 concerning the health hazards of mobile phones and towers. Many 
experts here argue that the parameters37 to calculate radiation levels change 
with demographic factors and that the permissible levels of radiation and 
SAR limits prescribed by the International Commission on Non Ionising 
Radiation Protection, which are being followed by India, may have been 
calculated with assumptions and parameters which are not commensurate 
with Indian conditions.38 They say, “The hot tropical climate of the country, 
low body mass index (BMI), low fat content of an average Indian as 
compared to European countries and high environmental concentration 
of radio frequency radiation may place Indians under high risk of radio 
frequency radiation adverse effect and the level of susceptibility of an 
average Indian may be different.”.39 What is needed in the view of the 
researchers is that the Government must scientifically calculate and enforce 
permissible levels of radiations by conducting a research study taking into 
consideration Indian demographic factors.  

33 Supra note 29.
34 Supra note 2.
35 Though the report has cited some Indian studies, most of the conclusions are drawn 

upon foreign studies.
36 Supra note 2, at 47.
37 Parameters include the climate, population density, average Body Mass Index and the 

fat content of the population and other socio economic factors. 
38 Supra note 2.
39 Supra note 2.
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Looking at the present usage practices, cell phones are being used 
continuously for several hours by professionals as well as youngsters. The 
researchers conducted a survey and found that 1 out of 2 people use their 
cell phones for less than two hours, 2 out of 10 use it from 2-4 hours and 
3 out of every 10 people use it for more than 4 hours.40

Another problem is the mechanism of regulation and certification in 
place to ensure the safety of consumers. The officials of the TERM Cells, 
setup by the Department of Telecom throughout the country, many a times 
report the radiation levels wrongly and the costs for getting radiations 
levels checked at private level are as high as INR 35000 for one check.41 
Also, sprouting up of illegal towers throughout the country without 
proper clearances from the SAFCA is another alarming thing which needs 
attention.42

40 A survey comprising 9 questions was conducted by the researchers to know about present 
awareness among consumers regarding harmful effects of mobile phone usage.

41 NDTV, Cellphone towers: India’s safety check, We  the PeoPle, September 16, 2012.
42 See Civic corporations turn heat on illegal cell phone towers, hindustAn tiMes 

(November 16 2012), available at http://www.hindustantimes.com/India-news/
NewDelhi/Civic-corporations-turn-heat-on-illegal-cell-phone-towers/Article1-959791.
aspx (Last visited on December 4 2012). See also 1800 mobile towers in Mumbai 
illegal: BMC, one indiA neWs (November 13 2012), available at http://news.oneindia.
in/2012/11/13/1800-mobile-towers-in-mumbai-illegal-bmc-1098274.html (Last visited 
on December 4 2012).
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Following this line of argumentation and looking at the results of the 
survey, the researchers conclude that there is a need to verify whether the 
existing regulations are suitable for Indian conditions and if they are not, 
then new regulations should be put into place. Also, keeping in view the 
present usage time, regulations should take into account long term exposure 
to radiation and hence lower the limits further. 

The High Court of Rajasthan recently rejected petitions challenging the 
by-laws framed by the Government of Rajasthan regarding the placement 
of mobile phone towers and base stations; the requisite permissions and 
restrictions. It directed telecom operators to relocate mobile phone towers 
in close vicinity of schools, hospitals and play grounds within two months.43

2.4. rIGht to be Informed and rIGht to Consumer eduCatIon

The right to be informed is mentioned in Section 6(b) of the Consumer 
Protection Act, 1986.44 Reading into the UN Guidelines one can easily 
discern that the government is encouraged to “participate	in	the	free	flow	
of accurate information about all aspects of consumer products”45and 
disseminate information about the environmental impact of products 
through “product profiles, environmental reports by [the] industry, 
information centres for consumers, voluntary and transparent eco- labelling 
programmes and product information hotlines”46. It is also the role of the 
government to “formulate and promote the elaboration and implementation 
of standards at the national and international levels for the safety and 
quality of goods and give them appropriate publicity”.47 Timely revision 
of national standards, in order to keep them at pace with the international 
standards is also encouraged.

43 No mobile towers near schools, hospitals, directs Rajasthan High Court, DNA 
(November 27, 2012), available at http://www.dnaindia.com/india/report_no-mobile-
towers-near-schools-hospitals-directs-rajasthan-high-court_1770422 (Last visited on 
December 4 2012).

44 Sec. 6, Consumer Protection Act, 1986.
45 Supra note 29, at 23. 
46 Supra note 29, at 24.
47 Supra note 29, at 28.
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After the bringing in of new regulations,48 it has become mandatory for 
manufacturers to emboss a SAR sticker specifying radio frequencies and 
other vital information. The Department of Telecom [Hereinafter“DoT”] 
has also uploaded a safety guide on its website. Not all new phones being 
sold after September 1, 2012 have the SAR sticker on the back49 but this 
can be attributed to the fact that the new regulations came into effect very 
recently.

In a survey conducted by the researchers, it was also observed that 
only 36% people’s recently purchased cell phones had SAR Guidelines 
embossed on their back panels, although, according to new governmental 
regulations, all mobile phones purchased after September 1, 2012 should 
have the guidelines embossed.

The SAR stickers, at present, on the back of phones specify the SAR value 
and say that it is below the level prescribed by the DoT. In a country like 
India where despite widespread illiteracy people use mobile phones, these 
values are meaningless. The DoT should therefore order the manufacturers 
to re-phrase the SAR sticker into something more comprehendible and 
preferably in the vernacular language of the area where the phone is being 
sold. Also, the DoT should publicise the safety guidelines and information 

48 With effect from September 1 2012.
49 Only some mobile phone manufacturers (like Nokia) have these stickers on the back of 

only a few models. Not all manufacturers have them on all models. 
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about SAR values by using the mass media and awareness drives rather 
than just putting up the safety guidelines on its website. 

Reverberating these opinions are two judgements- a recent Rajasthan 
High Court judgment and one San Francisco judgment. The Rajasthan 
High Court in its recent judgement directed that the radiation emission 
levels of mobile phones be made public as suggested by the DoT and that 
the consumers must be made aware of harmful effects of mobile phone 
radiation.50 The other case51 happened in San Francisco wherein CTIA-the 
Wireless Association, an association of mobile phone manufacturers sued 
the City and County of San Francisco for bringing in a legislation-the Cell 
Phone Right to Know Bill, which required retailers to display the health 
hazards of mobile phones right next to them on the display. The District 
Court ruled in favour of San Francisco but after further appeals by the 
CTIA, the case is still sub judice. 

It was observed that only 22% people were aware of and had read the 
SAR (Specific Absorption Rate) Guidelines available in the Safety Manual 
that comes along with each cell phone purchased. This goes to prove that 
there is a need for creating more awareness among the consumers about 
these guidelines, in order to promote safety.

50 Supra note 43.
51 CTIA- The Wireless Association v. The City and County of San Francisco, California, 

3:10 CV 03224, U.S. District Court, Northern District of California (San Francisco).

Have you ever read the SAR Guidelines 
in the safety booklet
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In the light of the findings of the survey and newspaper reports, it is 
imperative that proper regulations must be framed taking into consideration 
Indian demographic factors, their enforcement must be strengthened and 
consumer awareness must be furthered in this area in order to prevent 
mobile phone usage becoming harmful to human health. 

THE ROAD AHEAD

The authors believe that despite the new measures taken by the DoT, 
there is still a pressing need to create more awareness among consumers and 
perform contextualised studies in order to determine the perfect permitted 
levels of radiation in the Indian context.

As per a survey conducted by the researchers;

It was noted that 6 out of every 10 people were fully aware that mobile 
phone signals can cause fatigue, cataracts, brain tumour and cancer, whereas 
3 were aware that mobile phones do cause harmful effects, but did not know 
the exact effects. However, only 1 person was unaware that mobile phones 
cause harmful effects on the health of an individual.

Are you aware of the harmful effects of EMf 
Radiations on the health of an individual?
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94% of the people who took the survey said that the government should 
make more efforts to increase consumer awareness w.r.t. harmful effects 
of EMF radiations emitted by mobile phones. This is so as 87% of people 
were unaware of government regulations for EMF radiations. Hence, 
the government needs to take more steps to increase the knowledge of 
consumers about the harmful effects of excessive usage of mobile phones.

An equal number of people felt that creating responsibility of spreading 
awareness about the harmful effects of mobile phones should lie on 
the government as well as the manufacturer. 7% felt that it is also the 
responsibility of the service provider whereas 15% felt that it is actually the 
responsibility of the consumer himself to be aware of the harmful effects 
of EMF radiations emitted by mobile phones.

Do you know about the existing government
regulations wrt EMf radiations?

Who should have the responsibility to create awareness 
about the harmful effects of mobile phones among 

consumers?
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It can hence be concluded that the government needs to take stringent 
measures to create awareness among consumers. Accordingly, the following 
measures are suggested, according to the Inter Ministerial Committee 
Report:52

i. Static continuous testing/measuring centres should be provided for 
online monitoring of radiation levels similar to what is being done 
by the Ministry of Environment and Forest to keep a tab on pollution 
levels.

ii. Analysis of radiation levels in prominent places and its display for the 
information of the general public.

iii. An online national database should be created which stores the emission 
information of all base station towers on a public domain, to enlighten 
the public of the same.

iv. SAR (Specific Absorption Rate) information should be made available 
to consumers at the time of sale. It should also be embossed on every 
handset.

v. Low power transmitters with in-building solutions, as are used in 
Western countries, which decrease the emissions in the environment 
should be used, especially in the cities.

vi. Seminars and programmes should be conducted to educate the public 
about the harmful effects of excessive use of cell phones and create 
awareness of the rights of consumers to be informed and of safety.

vii. Many countries have also adopted the best practice, wherein the 
ministry highlights the harmful effects of mobile phones  as well 
as various do’s and dont’s in the form of a document which is made 
available to the general public on the government website as well as 
the particular website of the Department of Telecom. Moreover, the 
handset booklet provided by each mobile phone provider should also 
contain the relevant SAR information as well as methods for safer 
use such as use of hands-free or Bluetooth, making calls when signal 
strength is good etc.

52 Supra note 2, at 6.
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 All these measures if taken into consideration can effectively help 
reduce the harmful effects of mobile phones on human health and 
increase awareness among consumers. Therefore, in order to lead a 
safe and healthy life, the above mentioned measures should be taken 
into account.
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